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ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 115512
Juneau, Alaska 99811-5512

	CHRISTINE J. NOAKES, 

                                                   Employee, 

                                                     Respondant,

                                                   v. 

DIX MASONRY, INC.,

                                                  Employer,

                                                   And 

EAGLE PACIFIC INSURANCE CO.,

                                                  Insurer,

                                                     Petitioners.

	)
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)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200315724
AWCB Decision No.  06-0062

Filed with AWCB Anchorage, Alaska

on March  14,  2006


The Alaska Workers’ Compensation Board (Board) heard the employer’s  Petition for Review of the Reemployment Benefits Administrator’s (RBA) Designee’s determination on March 1, 2006, at Anchorage, Alaska.  Attorney Joseph Cooper represented the employer.   The employee appeared telephonically, representing herself.  We proceeded as a two-member panel, a quorum under AS 23.30.005(f).  The record closed at the conclusion of the hearing.  


ISSUE
Whether the RBA Designee abused her discretion finding the employee entitled to an eligibility evaluation for reemployment benefits under AS 23.30.041.  


SUMMARY OF THE EVIDENCE
The following summation of facts is limited to those necessary to decide the very limited issue before us, outlined above.  According to the September 2, 2003 Report of Occupational Injury or Illness, the employee suffered a left broken leg with torn ligaments while working for the employer on September 12, 2003.  The employee describes her mechanism of injury as follows:  “Walking across job site to get rebar stepped on footing wall to avoid dirt workers, was about [to] get off footing when [the] next thing I knew I was on the ground.”  

After initial treatment in the emergency room, and conservative chiropractic and physical therapy treatment, the employee began treating with Adrian Ryan, M.D., on February 26, 2004.  Dr. Ryan diagnosed:  “Status post open reduction/internal fixation of left ankle fracture, healed, retained hardware with discomfort over the hardware and mild cold intolerance.”  Dr. Ryan recommended surgery to remove the hardware, at the employee’s convenience, and post surgery recovery of six to eight weeks.  (Dr. Ryan February 26, 2004 report).  

Dr. Ryan performed the hardware removal surgery on May 26, 2004.  In his July 6, 2004 chartnote, Dr. Ryan assessed:  “Status post hardware removal, left fibula, doing well.”  In his September 20, 2004 chartnote, Dr. Ryan noted in his “Plan” section as follows: 

The patient was advised to proceed with a ganglionectomy.  The pros and cons of this were reviewed with the patient and she would like to wait and see how she does.  In the meantime, she remains off work.  There is a chance she may not be able to return to work as a heavy laborer.  However, we will hold off on a physical capacities evaluation if she desires excision of the ganglion cyst.  

In a letter dated November 11, 2004, the employer’s adjuster, Thomas Lampman, wrote:  

Since we last spoke I have received notes from Dr. Ryan indicating that you are scheduled for surgery on January 25, 2005.  He has also endorsed ongoing disability for you, so you will receive temporary disability benefits accordingly.  Please call if you plans change, or if there are any questions I can help you with.  

Dr. Ryan’s dictation from your visit with him on September 20, 2004 mentions that you may not be able to return to work as a laborer.  I am enclosing a copy of his notes for your information.  If you are interested in pursuing retraining benefits, you are required to request a vocational evaluation no later than 90 days from the date you are aware that you may be unable to return to your job.  If you want to request an evaluation, you should write to the Alaska Workers’ Compensation Board, Reemployment Benefits Administrator, P. O. Box 107019, Anchorage, Alaska 99510-7019.  Please feel free to call me if you have questions or you may contact the Alaska Workers’ Compensation Board at 907-269-4970.  

The employer produced a copy of the certified, return receipt requested, card, signed by a “Charles Noakes” and addressed to “Christine Noakes.”  The card was received back at Seabright Insurance on November 29, 2004.  The employee testified in her October 17, 2005 deposition at page 24, that her husband probably did sign for the letter.  The employee maintains she did not see the letter until March of 2005.  

In his December 21, 2005 Affidavit, Mr. Lampman affied in pertinent part:  

4. I also wrote Ms. Noakes a letter on November 11, 2004, and I attached Dr. Ryan’s report of September 20, 2004, which stated that she may not be able to return to her job at the time of injury.  I explained to her in that letter that she needed to make a timely request for an eligibility evaluation if she wanted to pursue one. . . . 

5. On March 3, 2005, I received a telephone call from Ms. Noakes.  During that call she and I discussed a PCE.  She also asked me specifically about retraining, and I referred her to my letter of November 11, 2004.  She told me that she did not receive this, and she agreed to come by the office and pick up a copy.  I made a copy of the letter and the September 20, 2004  report and left it at the front desk in an envelope for pick up.  

6. On March 7, 2005, I noted that the letter had not been picked up.  However, I then received a call from Ms. Noakes, who told me she had picked it up.  

The employee testified in her deposition at page 22, that she remembered picking up the November letter in March of 2005.  

On June 13, 2005, a physical capacities evaluation was performed by Forooz Sakata, C.D.M.S., finding the employee able to return to work in the “Heavy” category.  In a letter dated June 21, 2005 to the employee, Dr. Ryan wrote:

I have received the physical capacities evaluation from Ms. Sakata.  Based on the evaluation you are not released to the very heavy capacity, including the HOD carrier.  The capacity evaluation places you in the heavy performance level.  I would therefore release you to medium, medium-heavy, and heavy category work capacity, including the cement mason job description from the Department of Transportation.  

On August 30, 2005, the employee filed her written request for eligibility evaluation for reemployment benefits.  On the back of the Request, the employee wrote:  “After my injury on 9-12-03 and following 2 surgeries with the possibility of a 3rd surgery, I was sent a letter from Dr. Adrian Ryan stating that I would never be able to return to work to my job as a HOD Carrier.”  

In her September 27, 2005 determination, the RBA Designee found the employee entitled to an eligibility evaluation, based on the following:  

A review of your file shows that compensability is not an issue in your case so you meet the criteria for (a). Your file contains a medical report that indicates you cannot return to your job at the time of injury so you meet the criteria for (b). I will now consider the reasons that have been presented regarding (c). 

Alaska Statute 23.30.041 (c) directs that the injured worker shall request an evaluation within 90 days after the worker has given his/her employer notice of the injury.  If the employee lacked the requisite knowledge within this time period, then the Alaska Workers' Compensation Board has ruled that the employee must request an evaluation no later than 90 days after the employee knew or should have known that they might not be able to return to the work they were doing at the time of injury.  

In reviewing your file for what occurred in the first ninety days after you gave your employer notice of your injury, I find that there was no indication that rehabilitation might be needed.  

Mr. Lampman in his September 20, 2005 letter states that on September 20, 2004 Dr. Ryan stated you may not be able to return to work as a heavy laborer.  However Dr. Ryan in the same report states that due to further treatment he was going to “hold off on a physical capacites evalaution”.  A physical capacity evaluation is needed to determined whether you had the ability to return to your regular employment.  The next medical reports are dated June 21, 2005 and August 12, 2005 from Dr. Ryan following a PCE.  He states that you are not released to very heavy capacity and gives you a three percent impairment rating.  
After careful consideration and review it is my opinion that the first indication that you knew you would not be able to return to your job was given on June 21, 2005 by Dr. Ryan.  Ninety days from that date is September 18, 2005.  Your request is dated August 30, 2005.  (Emphasis in original).  

Based on the information in your file, I have determined that you have unusual and extenuating circumstances for your late request.  Therefore, I find that you are entitled to an evaluation for reemployment benefits.  

The employer argues that the employee knew or should have known that she may need reemployment benefits after Dr. Ryan issued his September 20, 2004 report indicating she may not be able to return to heavy labor.  The employer advised the employee that if she was interested in the reemployment process, she must request an evaluation within 90 days of its November 11, 2004 letter.  The employee acknowledges that she picked this up in March, 2005 after having a discussion about reemployment benefits with Mr. Lampman.  The employee argues that the RBA Designee did not abuse her discretion finding the employee only actually knew of the possible need for reemployment benefits after Dr. Ryan issued his June 21, 2005 report.  She asserts that her August 30, 2005 request was therefore timely.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
Generally, when reviewing an RBA determination under AS 23.30.041(d), we must uphold a decision of the RBA absent “an abuse of discretion on the administrator’s part.”  The Alaska Supreme Court has stated an abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985);  Tobluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  

At the time of her industrial injury, AS 23.30.041(c) provided in pertinent part:

If an employee suffers a compensable injury that may permanently preclude an employee’s return to the employee’s occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits.  The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual extenuating circumstances that prevents the employee for making a timely request…

Our regulation 8 AAC 45.520 provides:

(a) An employee requesting an eligibility evaluation for reemployment benefits more than 90 days after giving the employer notice of the injury must submit to the administrator

(1) a written request for the evaluation;

(2) a doctor’s prediction that the injury may permanently preclude the employee for returning to the job at the time of injury; and
(3) a written statement explaining the unusual extenuating circumstances that prevented the employee from timely requesting the eligibility evaluation.
(b) Within 30 days after receiving information required under (a) of this section, the administrator will notify the parties, by certified mail, whether the employee had an unusual and extenuating circumstance that prevented the employee for making a timely request for eligibility evaluation.  In unusual extenuating circumstance exists only if the administrator determines that within the first 90 days after the employee gave the employer notice of injury

(1) a doctor failed to predict that the employee may be permanently precluded from returning to the job at time of injury;

(2) the employee did not know that a doctor predicted the employee may be permanently precluded from returning to the job at time of injury;
(3) the employer accommodated the employee’s limitation and continued to employ the employee;
(4) the employee continued to be employed;
(5) the compensability of the injury was controverted and compensability was not resolved; or
(6) the employee’s injury was so severe that the employee was physically or mentally prevented from requesting an eligibility evaluation. 
We find several Board decisions have addressed the issue presented in this matter.  In Light v. Sealaska Corp., AWCB Decision No. 89-0210 (August 18, 1989), the reviewing panel upheld the RBA’s decision and rejected an interpretation of AS 23.30.041(c) which would have excused the employee from requesting an evaluation until receipt of the objective medical evidence of permanent disability.  The Board noted that subsection .041(c) merely requires evidence that the injury “may” permanently preclude the employee from returning to his/her occupation at the time of injury.  Thus, the possibility that the employee might not be able to return to work is sufficient to trigger the 90-day period for requesting an eligibility evaluation under AS 23.30.041(c).  See also, Gillen v. Glenn Mills Const., AWCB Decision No. 00-0255 (December 12, 2000);  Stark v. Stark-Lewis Co., AWCB Decision No. 98-0093 (April 15, 1998);  Harsen v. B & B Farms, AWCB Decision No. 94-0253 (September 30, 1994);  Jerry v. Chandler Corp., AWCB Decision No. 04-039 (February 13, 2004).  

In addition, in Waters v. Grace Drilling, AWCB Decision No. 95-0046 (February 17, 1995), the Board determined:  

We find, based on the rationale expressed Harsen, that when a determination is made under AS 23.30.041(c), a two-step process must be applied.  First, the record should be reviewed to determine if the employee knew or should have known, within the ninety-day period after giving notice of injury, that he might not be able to return to the work he was doing at the time of injury.  If it is found that the employee lacked the requisite knowledge within this time period, the 90-day requirement is waived.  Second, attention should be taken to subsequent events to determine when the employee knew or should have known that he might that he might not be able to return to work at the time of injury.  (Harsen at 10).  When this determination is made, the employee has a reasonable time to request an evaluation.  We find a reasonable time is 90 days.  Accordingly the employee must request an evaluation no later than 90 days after the period begins to run.  (Emphasis added). 

In Gillen and Jerry, the Board emphasized that the 90-day period begins to toll when the employee knew or should have known, that he may be precluded from returning to his or her occupation at time of injury.  In the present case, we find the employee knew or should have known that she may have needed reemployment benefits by March of 2005 at the latest.  We base this finding on several facts.  First, we find Dr. Ryan mentioned the possibility of the need for retraining in his September, 2004 report;  we find that if it is mentioned in his report, he most likely discussed the topic with the employee.  Second, the employer’s November, 2004 letter discussed the procedures for requesting an eligibility evaluation.  This was received by the employee through her husband.  Third, the employee discussed reemployment benefits with Mr. Lampman in March, of 2005, and went to his office to pick up the November letter, and Dr. Ryan’s September 2004 report. 

For all the above reasons, we believe the employee knew of (or at the least should have known) her potential need for reemployment benefits.  We conclude the RBA Designee abused her discretion by not considering whether the employee, as a reasonable person, should have known that she may need reemployment benefits.  We find a reasonable person would have realized, no later than March of 2005, that retraining may be an issue.  The RBA Designee incorrectly determined that the 90-day statue of limitations in AS 23.30.041(c) began to run on June 21, 2005;  The 90-day period began to run in March of 2005.  We conclude the employee did not timely request reemployment benefits and is not entitled to an eligibility evaluation.  


ORDER
The RBA Designee abused her discretion finding the employee entitled to an eligibility evaluation, by not considering when the employee “should have known” she may have needed reemployment benefits.  Her determination is reversed.  

Dated at Anchorage, Alaska on March 14, 2006.






ALASKA WORKERS' COMPENSATION BOARD






Darryl Jacquot,






Designated Chairman






Patricia Vollendorf, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of CHRISTINE J. NOAKES employee / respondant; v. DIX MASONRY, INC., employer; EAGLE PACIFIC INS. CO., insurer / petitioners; Case No. 200315724; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on March 14, 2006.






Robin Burns, Clerk
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