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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	DAVID H. KLINGBEIL SR., 

                                                   Employee, 

                                                     Respondant,

                                                   v. 

MUNICIPALITY OF ANCHORAGE,

(Self-Insured)

                                                  Employer,

                                                       Petitioner. 


	)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  198214118
AWCB Decision No.  06-0070

Filed with AWCB Anchorage, Alaska

on March 31, 2006


The Alaska Workers’ Compensation Board (Board) heard the employer’s Petition to Dismiss on March 9, 2006 at Anchorage, Alaska.  Attorney Patricia Zobel represented the employer.  The employee appeared telephonically, and represented himself.  The record closed at the hearing’s conclusion.


ISSUE
Whether to dismiss the employee’s claims based on the terms of the May 11, 1986 compromise and release agreement (C&R).  


SUMMARY OF THE EVIDENCE
We incorporate by reference the facts as detailed in the 1986 C&R, stipulated to by the parties at that time.  According to his July 26, 1982 Report of Occupation Injury or Illness (ROI), the employee injured his brain, and right shoulder, back and neck while working as a Bus Operator for the employer in 1982;  his “official” date of injury has been administratively established as February 1, 1982.  In the ROI, the employee described the following mechanism of injury:  “Brain, knee, back and neck stress, strain, operations, job stress, the only bus that keeps me from stress and strain is the ‘flyers’ the rest don’t fit me properly.”  In its section, the employer’s acting transit director noted:  “Employee attributes discomfort [due] to incompatibility of bus operations compartment with physical size.  Specific on the job incident has not been reported.  Employee reported physical altercation with officials during hockey game that caused neck and shoulder discomfort in either Nov. or Dec. 1981.”  The employer continued:  “First mention of discomfort followed injury sustained when playing hockey.  Employee physical size is not unusually uncommon with other drivers who do not have problems with other than Flyer buses.”  

The employer controverted, and the disputes between the parties were ultimately settled in the 1986 C&R.  The C&R summarized the pertinent facts as follows:  

The employee, at age 27 (DOB), alleges he sustained injuries during the course and scope of his employment with the employer.  The employee claims that during the time period he drove Mercedes buses and flexibles “that he developed neck and back discomfort due to incompatibility between the design driving compartment and his height.”  The employee also claims that in November of 1981, while driving a bus, he had to apply the brakes very hard and abruptly and (sic) injured his right knee.  The employee underwent surgery for a torn medial meniscus in February 1982.  His Social Security number is XXX-XX-XXXX.  The employee’s occupation at the time of the injury was bus driver.  The employee’s average weekly wage is $681.55 and his temporary total disability compensation rate is $454.37 per week.  The employer and its workers’ compensation adjuster have paid to the employee the sum of $6,166.45 in temporary total disability benefits.  The employee began paying temporary total disability benefits September 1, 1984 at $454.37 per week under reservation of rights.  Benefits were paid at that rate until December 4,1984.  In addition, the employer and its workers’ compensation adjuster have paid to or on behalf of the employee the sum of $2,400.51 in medical benefits.  Except as otherwise provided herein, it is stipulated that the employer and its workers compensation adjuster have paid to the employee all compensation benefits and medical benefits due as of the date of execution of this Compromise and Release.  The employee was released for work on or about April 5, 1982.  The employee returned to work until July 1982.  The employee left the State and returned to North Dakota.  The employee sought medical treatment in North Dakota, coming under the care of Dr. Thomas Hamilton.  Dr. Hamilton performed an arthrotomy in January of 1983, and released the employee for light duty work March 15, 1983. On October 8, 1985 Dr. Bruce Bradley stated that Mr. Klingbeil could return to work without limitations.  

The employee testified consistent with the previous, history summation of facts at the March 9, 2006 hearing.  He added, that at the time of his return to North Dakota he was under significant stress from his marriage, and was acting as the primary care-giver for his young children and his home.  This is also acknowledged at page 2 of the C&R, in the “Vocational Rehabilitation” section, which provides that rehabilitation services are “neither necessary nor feasible.”  

In the “Dispute” section on page 3, the C&R provides:  

There is a bona fide dispute between the parties.  It is the position of the employee that he was injured within the course and scope of his employment.  The employee’s position is that driving a specific type of bus was the substantial factor in bringing about his back and neck pain as the design of the driver’s compartment of that bus was incompatible with his physical size.  It is also the position of the employee that he injured his right knee in the course and scope of his employment when he stepped on the brake of the bus very hard and abruptly in an effort to avoid an accident in November of 1981.  Therefore, it is the employee’s position that he is entitled to full benefits under the Alaska Workers’ Compensation Act.  

On the other hand, it is the position of the employer and its workers’ compensation adjuster that the employee was not injured within the course and scope of his employment.  This position is supported by the medical report of Dr. Thomas Vasileff dated December 28, 1981. Dr. Vasileff’s report indicates that Mr. Klingeil’s right knee was injured while playing hockey.  Additionally, the employer and its workers’ compensation adjuster would rely on the report from Dr. Bruce Bradley dated October 8, 1985 in which Dr. Bradley draws the conclusion that the knee injury is due to the hockey injury.  Additionally, the employer and its workers’ compensation adjuster would rely on a statement of claim filed by the employee for Metropolitan Life Insurance Company.  The injury report states that he was involved in an altercation with hockey officials causing him pain to his shoulder, knee, and a cut on the hand and back and that this injury happened in November of 1981.  

It is also the position of the employer and its workers’ compensation adjuster that the employee has not been disabled from work as a result of his knee condition but that he, for reasons unrelated to his injury, decided to move to North Dakota, remove himself from the Anchorage labor market, and become the primary care give for his children which precluded his return to suitable gainful employment.  This position is supported by the employee’s deposition and by the rehabilitation reports of November 8, 1984.  This position is also supported by the newspaper article referred to in employer’s statement of intent to rely.  

In the “Compromise” section, on pages 3 and 4, the C&R provides:  

In order to resolve all disputes between the parties with respect to compensation rate or compensation for disability, regardless of whether the same be temporary total, temporary partial, permanent partial, permanent total, medical, penalties, interest, or vocational rehabilitation compensation under AS 23.30.191, AS 23.30.185, AS 23.30.040, or AS 23.30.041, the employer and its workers compensation adjuster will pay the employee the sum of $15,000.00 and in full consideration thereof, the employee accepts said compromise funds in full and final settlement and payment of all compensation for temporary total, temporary partial, permanent partial, permanent total, medical, penalties, interest, or vocational rehabilitation compensation under AS 23.30.191, AS 23.30.185, AS 23.30.040, AS 23.30.041, to which the employee might be presently due or might due at any time in the future pursuant to the terms and provisions of the Alaska Workers’ Compensation Act except that the employer and its adjuster will provide the services of a vocational counselor for a three month period for the purpose of job placement.  This three months of job placement services must be taken within eighteen months of the date of approval of this C&R.  

It is agreed that the employer and its workers’ compensation adjuster will not be responsible for future medical expenses.  This waiver of medical benefits is justified because of the serious dispute with regard to the compensability of this claim and because it does not appear that future medical treatments will be necessary.  It is also agreed that vocational rehabilitation compensation under AS 23.30.191, AS 23.30.185, AS 23.30.040, AS 23.30.041, is waived under the terms of this Compromise and Release except as outlined above.  This waiver of all other vocational rehabilitation benefits is justified because the employee has been released to return to work without limitation.  

In the “Release” section at page 4, the C&R provides:  

It is the intent of this agreement to compromise all benefits which might be due to the employee pursuant to the terms of the Alaska Workers’ Compensation Act except payment for job placement services for a three month time period as outlined above.  To this end and for such purpose, the parties agree that upon approval of this Compromise and Release by the Alaska Workers’ Compensation Board and payment of the compromise funds aforesaid in accordance with the provisions of this Compromise and Release, this Compromise and Release shall be enforceable and shall forever discharge the liability of the employer and its workers’ compensation adjuster to the employee and his heirs, beneficiaries, executors and assigns, for all benefits which could be due or might be due in the future, pursuant to the terms and provisions of the Alaska Workers’ Compensation Act, excepting only vocational placement services as outlined above.  It is agreed that the employee’s injuries and disability, including any injuries and disabilities which arose prior to the injury referred to herein, are or may be continuing and progressive in nature and that the nature and extent of said injuries and resulting disability may not be fully known at this time.  By execution of this Compromise and Release, the employee acknowledges his intent to release the employer and its workers’ compensation adjuster from any and all liability arising out of or in any way connected with the work-related accident referred to above and any known or as yet undiscovered disabilities, injuries or other damages associated with said accident.  This compromise and Release shall be effective in discharging the employer and its workers’ compensation adjuster of all liability of whatsoever nature for all past, present and future compensation benefits.  (Emphasis added).  

Pursuant to the terms of the C&R, the employee was timely paid the negotiated $15,000.00;  at the time, the employee was represented by counsel, and the employer was represented by different counsel.  The employee testified that after his relocation to North Dakota, he sought sporadic medical care for his knee, which was covered under different insurance programs. The employee testified he ultimately relocated to Arizona, where he presently resides.  He indicated he has a new knee claim in Arizona’s workers’ compensation system, but because of the age of that claim, his benefits are being “scheduled.”  

The employee’s file sat dormant for nearly two decades.  On April 20, 2005, the employee filed the present claim seeking permanent partial impairment, medical costs (fair), transportation costs (fair), an eligibility evaluation for reemployment benefits, penalty (fair), and interest (fair).  The employee listed the following reason for filing the claim:  “Have had three right knee surgeries and continue to have knee problems along with neck and back stiffness.”   The employer controverted all benefits on August 24, 2005 and October 14, 2005.  Pertinent to the present petition to dismiss, the employer reasoned:  “The employee’s claim is barred by the terms of the Compromise and Release Agreement approved by the Board on 06/10/86.”  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
At the time of the employee’s injury, AS 23.30.012 provided:  

At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  the agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump-sum settlements when it appears to be to the best interest of the employee or beneficiary or beneficiaries.  

In Olsen Logging Co. v. Lawson, 856 P.2d 1155, 1158 (Alaska 1993), the court noted that under AS 23.30.012, approved settlement agreements "have the same legal effect as awards, except that they are more difficult to set aside." (Emphasis added).  In essence, the employee is requesting modification the agreement he executed in 1986.  Under AS 23.30.130, modification is only allowed within one year of the date of the order or award.  Accordingly, we conclude the power to modify the C&R has long ago expired.  The terms of 1986 remain in effect.  

The employee specifically waived every benefit he now seeks.  The employee does not seek to overturn the C&R, but has alluded to some “economic duress” while he was in North Dakota and executing the C&R.  In Zeilinger v. Sohio Alaska Petroleum, 823 P.2d 653, the court noted:  “Quite simply, economic necessity – very often the primary motivation for compromise – is not enough, by itself, to void an otherwise valid release.”  

We find the employee was represented by competent counsel at the time of the settlement agreement.  We also find the employee’s original injury was suspect, and the employer had good faith reasons to controvert the employee’s claim in its entirety.  If he had gone to hearing, the employee faced the possibility of getting nothing;  instead, the employee received $15,000.00 in exchange for releasing the employer from all future liability.  The employee specifically contemplated that his condition may get worse, and 25 years later his knee is in fact worse.  

We conclude the terms of the 1986 settlement agreement control and the employer’s liability for any benefits to the employee is extinguished.  The employee’s claim seeking permanent partial impairment, medical costs (fair), transportation costs (fair), an eligibility evaluation for reemployment benefits, penalty (fair), and interest (fair), are all denied and dismissed.  


ORDER
The terms of the 1986 settlement agreement control and the employer’s liability for any benefits to the employee is extinguished.  The employee’s claim seeking permanent partial impairment, medical costs (fair), transportation costs (fair), an eligibility evaluation for reemployment benefits, penalty (fair), and interest (fair), are all denied and dismissed.

Dated at Anchorage, Alaska on March 31, 2006.






ALASKA WORKERS' COMPENSATION BOARD






Darryl L. Jacquot, Designated Chairman






Linda Hutchings, Member






Unavailable for Signature 






Andrew Piekarski, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DAVID H. KLINGBEI SR. employee / respondant; v. MUNICIPALITY OF ANCHORAGE, (Self-Insured) employer / petitioner; ;Case No. 198214118; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on March 31, 2006.  






Joy Tuttle, Clerk
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