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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	VINCENT  STRUZYNSKI, 

                                                   Employee, 

                                                     Respondent,

                                                   v. 

MANPOWER INTERNATIONAL INC,

                                                  Employer,

                                                   and 

AMERICAN CASUALTY CO.

OF READING PA,

                                                  Insurer,

                                                     Petitioners.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200409521
AWCB Decision No. 06-0077

Filed with AWCB Fairbanks, Alaska

on April 10, 2006


We heard the employer’s petition to compel the employee to attend an employer’s medical examination
 with psychiatrist Conrad Kaltenborn, M.D., in Fairbanks, Alaska on October 13, 2005, on the basis of the written record.  The employee failed to respond to the employer’s petition or to our Notice of Hearing, sent to his address of record.
  Attorney Joseph Cooper represented the employer and insurer (“employer”).  We closed the record at the conclusion of the hearing on March 16, 2006.

ISSUE

Shall we dismiss with prejudice the employee’s claim, under ASD 23.30.108(c), for refusal to comply with our decision and order dated October 27, 2005?

BRIEF SUMMARY OF THE RELEVANT EVIDENCE

In our October 27, 2005 interlocutory decision and order on this claim,
 we noted in the Summary of the Evidence section, in part:

The employee injured his right knee when he slipped and fell while working for the employer, installing grease screens on an oven during a temporary assignment at a Wendy’s Restaurant on June 23, 2004.
  He was initially treated at the emergency room of the Fairbanks Memorial Hospital, then by Richard Cobden, M.D., on July 2, 2004, and followed up on July 5, 2005 by Cary Keller, M.D., who diagnosed grade 2 minor medial collateral ligament tear, medial meniscus tear, patellar contusion of the right knee.
  The employee underwent physical therapy for the right leg from August 30, 2004 through September 17, 2004.
  The employer accepted liability for the injury and provided temporary total disability (“TTD”) benefits and medical benefits.

In a letter sent on August 31, 2004, the employer requested the employee attend an EME evaluation in Anchorage on September 16, 2004, with Conrad Kaltenborn, M.D.
  The employer provided an airline ticket, hotel reservation, and per diem for meals and local transportation.
  In the letter, the employer indicated failure to attend could have a direct bearing on the employee’s benefits, and warned him to telephone the adjuster as soon as possible if there were any difficulties with the arrangement.
  The record contains an Affidavit of Wayne Weaver, the employee’s adjuster, asserting the employee did not contact him until September 14, 2005, and then called to assert that he had a fear of flying and would not attend the EME.  The affidavit indicated the employer was charged $785.00 by the physician for a no-show fee, and had lost the travel expenses provided to the employee.  The employer filed a notice of controversion dated September 15, 2004, denying the employee benefits after that date, based on his refusal to attend an EME with Dr. Kaltenborn.

The employee filed a workers’ compensation claim form on September 23, 2004, claiming TTD benefits, a compensation rate increase, medical benefits, and transportation costs.
  The employee filed an Affidavit of Readiness for Hearing on September 22, 2004.

The employer subsequently had its EME physician review the employee’s medical records, and issue an evaluation report based on those records.  Based on that medical report, the employer filed a notice of controversion on October 26, 2004, terminating the employee’s benefits.

In a prehearing conference on August 8, 2005, the employee indicated he did not refuse to attend an EME, but had a fear of flying.
  The employer agreed to provide alternative transportation, and indicated it would reschedule an EME.
  In a letter on August 24, 2005, the employer indicated it had scheduled an EME for the employee in Anchorage on September 16, 2005, with William Mayhall, M.D.
  On September 1, 2005, the employee faxed a letter to the employer’s attorney, reasserting he had a fear of flying, requesting to travel by train, and requesting expenses for getting to and from the physician’s office.

In a prehearing conference on September 29, 2005, the employee failed to appear.  The employer reported the employee had received and cashed a check in the amount of $166.00 for transportation to the EME on September 16, 2005, but had failed to appear for the examination.
  It asserted it would again controvert the employee’s benefits based on his refusal to attend the examination.
  It requested a hearing with us to petition for an order, compelling the employee to attend an EME examination.
  The Board Designee set the hearing, on the basis of the written record, for October 13, 2005.
 

We here adopt the Summary of the Evidence from the October 27, 2005 decision by reference, as quoted above.  In the October 27, 2005 decision, we ordered: 

1.
The employer’s petition is granted.  We direct the employee to attend an evaluation with a physician of the employer’s choice, in accord with AS 23.30.095(e).

2.  
The employee’s entitlement to any potential compensation is suspended under AS 23.30.095(e), until he actively attempts to cooperate with the employer’s request for an examination.

3.
We direct the employee to designate, or reconfirm, his address of record in accord with 8 AAC 45.060(f).

On November 2, 2005, the employer sent a letter to the employee’s address of record, 1428 Stacia Street, Fairbanks, Alaska 99701, requesting that the employee contact the employer to arrange the medical examination ordered by the board.
  The letter returned to the employer unclaimed.

The employer filed a Petition to Dismiss
 on November 7, 2005, together with a supporting memorandum.  In the memorandum, the employer argued the employee has repeatedly obstructed the employer’s right to gather information concerning his claim and medical condition, and has failed to comply with our order.
  It argued it has been prejudiced by the employee’s refusal to cooperated with an evaluation, and the employee’s claim should be dismissed with prejudice.
  The employer filed an Affidavit of Readiness for Hearing concerning the petition on January 3, 2006.

The employee came into the Fairbanks Workers’ Compensation Division office on January 31, 2006, and filed a new address of record: General Delivery, Fairbanks, Alaska 99707.
  Board Designee Sandra Stuller verbally notified the employee of the employer’s Petition to Dismiss, and that the petition would be addressed in a prehearing conference on February 14, 2006, at 11:00 p.m.
  She verbally notified him the petition requested that his claim be dismissed for his failure to cooperate with the employer’s medical examination, and for his failure to comply with our October 27, 2005 decision.
  

Copies of the notice for the February 14, 2006 prehearing conference were sent to the employee at both his new and old addresses.
  Nevertheless, the employee failed to appear for the prehearing conference on February 14, 2006.
  At the prehearing conference, Board Designee Stuller set the employer’s Petition to Dismiss for a hearing on March 16, 2006.
  In the Prehearing Conference Summary, the Board Designee specifically identified the issue for the hearing as a petition to dismiss the employee’s claim, with prejudice, for failing to comply with our October 27, 2005 order.

Hearing Notices were sent to the parties’ addresses of record on March 6, 2006.
  The employee did not file a brief or respond in any way to the notice of hearing.  

At the hearing, and in its brief, the employer argued consistent with its Memorandum in Support of the Petition to Dismiss.  It requested we dismiss the employee’s claim, with prejudice, under AS 23.30.108(c). 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
EMPLOYER’S MEDICAL EVALUATION 

AS 23.30.095(e) provides, in part:

The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the physician resides, furnished and paid for by the employer. . . .  

As we noted in our October 27, 2005 decision, the employer has an explicit statutory right to a medical examination of the injured worker by a physician of the employer’s choosing.  The limit of the employer’s right is simply the "reasonable" standard in the language of AS 23.30.095(e).  We have reviewed the record, and we again find the employer has attempted to have an evaluation at reasonable times, frequency, location, and physician qualifications.
  

We find the record clearly reflects that the employee claims disability from work and ongoing medical care for his work injury.  We find the employer has a statutory right to have this issue investigated by a physician of its choosing.  We have no evidence that the scheduling, location, or any other proposed arrangement for this examination was so unreasonable as to justify refusal. 

Considering the evidence available to us, we find the employer’s request to have an examination of the employee is reasonable.  We conclude the employee is required, under AS 23.30.095(a) to provide reasonable cooperation with this examination.  On October 27, 2005, we specifically ordered the employee to cooperate with this examination.  Based on the preponderance of the evidence available to us, we find the employee has refused to attend and cooperate with an EME examination under AS 23.30.095(e).

II.
DISMISSAL OF THE EMPLOYEE’S CLAIM 

AS 23.30.108(c) provides:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense…. 

In extreme cases, we have long determined we have the authority to dismiss claims if an employee willfully obstructs discovery.

In the instant case, in a prehearing conference on August 8, 2005, we find the employee agreed to attend the employer’s examination, and this agreement was recorded by the Board Designee in the Prehearing Conference Summary.  In our October 27, 2005 Interlocutory Decision and Order, we specifically ordered the employee to cooperate with the examination by the employer’s physician.  We find the employee has simply failed to comply with his agreement, or with our order.

 AS 23.30.108(c) provides procedure and authority for the Board to control discovery and resolve discovery disputes.  In the instant case, the discovery dispute concerns the employer’s request to have the employee evaluated by a physician of its choosing, in accord with its statutory right at AS 23.30.095(e).  Under AS 23.30.108(c), we have the specific authority to order compliance with discovery, and to order sanctions for the refusal to comply with discovery orders by the Board or Board Designee.  

Based on our review of the available record, we find the employee has willfully refused to cooperate with the examination, and has failed to comply with our order on this matter.  We find the employee’s failure is egregious.  Under AS 23.30.108(c), we will exercise our discretion to order the employee to contact the employer within 15 days of the date of issuance for this Decision and Order, and to make specific arrangements to attend an examination by a physician of the employer’s choosing.  We will direct the parties to provide us written notification of the arrangements for this examination within 21 days of the date of this Decision and Order.  If the employee fails to file written notice of the arrangement for the examination with us within 21 days of the date of this Decision and Order, on our own motion we will dismiss his claim under AS 23.30.108(c).  We retain jurisdiction over this issue under our authority to modify our decisions at AS 23.30.130.  

ORDER
1.
We order the employee to contact the employer within 15 days of the date of this Decision and Order, and to make specific arrangements to attend an examination by a physician of the employer’s choosing.  We direct the parties to provide us written notification of the arrangements for this examination within 21 days of the date of this Decision and Order.  

2.
If the employee fails to file written notice of the arrangement for the examination with us within 21 days of the date of this Decision and Order, on our own motion we will dismiss his claim under AS 23.30.108(c).  

Dated at Fairbanks, Alaska this 10th day of April, 2006.





ALASKA WORKERS' COMPENSATION BOARD








____________________________                                







William Walters,  Designated Chairman








____________________________                                







Chris N. Johansen,  Member








____________________________                                







Damian J. Thomas,  Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of VINCENT STRUZYNSKI employee / respondent; v. MANPOWER INTERNATIONAL INC, employer; AMERICAN CASUALTY CO. OF READING PA, insurer / petitioners; Case No. 200409521; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on April 10, 2006.

                   




_____________________________________

      

Victoria J. Zalewski, Work. Comp. Tech.
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� An “EME,” pursuant to AS 23.30.095(e).


� Employees are responsible to provide an address of record, which must be used by other parties and the Board for service on the employee.  8 AAC 45.060(f).  The certified notice was sent to the address last provided by the employee, but was not picked up by the employee, and was returned unclaimed.


� AWCB Decision No. 05-0278 (October 27, 2005).


� Report of Occupational Injury or Illness, June 24, 2004.


� Dr. Keller medical report, July 5, 2004.


� Terry Fegan, PTA, physical therapy report, September 17, 2004.


� Department of Labor and Workforce Development, Workers’ Compensation System computer records, payment screen, October 13, 2005.


� Adjuster Wayne Weaver letter to the employee, certified September 1, 2004.


� Id.


� Id.


� Controversion Notice, September 15, 20004.


� Workers’ Compensation Claim, dated September 23, 2005.


� Controversion Notice, October 26, 2004.


� Prehearing Conference Summary, August 8, 2005.


� Id.


� Merrilee Harrell, Esq. letter to Sandra Stuller, August 24, 2005, copied to Vincent Struzynski. 


� Vincent Struzynski hand-written letter to Yvette Delaquito or Joseph Cooper, undated.


� Prehearing Conference Summary, September 29, 2005.


� Id.


� Id.


� AWCB Decision No. 05-0278 at 2-3.


� Id. at 6.


� Joseph Cooper, Esq. letter to Vincent Struzynski, dated November 2, 2005.


� Envelope postmarked November 2, 2005, stamped not able to deliver or forward, and stamped received by Russell, Tesche, Wagg, Cooper, on November 14, 2005.


� Petition to Dismiss, dated December 5, 2005.


� Memorandum in Support of Petition to Dismiss, dated December 5, 2005.


� Id.


� Affidavit of Readiness for Hearing, dated December 28, 2005.


� Prehearing Conference Summary, February 14, 2006.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Hearing Notices, mailed certified and regular post on March 6, 2006.


	� See Travers v. Take Out Taxi, AWCB Decision No. 96-0306 (July 29, 1996).


� See, e.g., Sullivan v. Casa Valdez Restaurant, AWCB Decision No. 98-0296 (November 30, 1998); McCarrol v. Catholic Public Social Services, AWCB Decision No. 97-0241 (November 28, 1997). 
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