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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	SHARON L. YEISLEY, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

RURAL ALASKA COMMUNITY 

ACTION PROGRAM, INC.

(RURALCAP),

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE 

COMPANY,

                                                  Insurer,

                                                     Defendants.
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)
	      FINAL DECISION AND ORDER

      AWCB Case No.  200422717
      AWCB Decision No. 06-0079 

      Filed with AWCB Anchorage, Alaska

      on April 13, 2006


The Alaska Workers’ Compensation Board (Board) heard the employee’s request for review of denial of an eligibility evaluation on March 14, 2006 at Juneau, Alaska.  The employee appeared telephonically and pro se.   Attorney Theresa Henneman represented the employer and insurer.  The record closed at the conclusion of the hearing.


ISSUES
1.  Was the employee’s appeal of the Reemployment Benefits Administrator (RBA) determination timely pursuant to AS 23.30.041?

2.  Was the RBA correct in denying the employee’s request for an eligibility evaluation for reemployment benefits pursuant to AS 23.30.041?


SUMMARY OF THE EVIDENCE
The employee worked for the employer as a bus monitor in Ketchikan.  On November 3, 2004, the employee suffered back pain when reaching for a child who was sliding out of a bus seat.
  The employee began treating with Kenneth Pankow, M.D., of the Ketchikan Medical Clinic.
 His diagnosis was low back pain and strain. The employee was released from work until November 11, 2004 when her condition was to be reevaluated.
  On November 12, 2004, the employee again saw Dr. Pankow who diagnosed low back strain and recommended she be kept off  work until November 29, 2004 and that she begin physical therapy.
 

By letter dated November 19, 2004, personnel from the carrier, Alaska National, sent the employer a letter which included a 90 Day Reemployment Benefits Letter.
  The letter states, in part, that “vocational rehabilitation” is a voluntary benefit and requires the employee to request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request.
   On November 26, 2004, the employee signed an acknowledgement which indicated that the employee had a right to request a rehabilitation evaluation before January 31, 2005.

The employee was again seen by Dr. Pankow on November 30, 2004.
  The employee was not feeling better.  She was excused from work until December 15, 2004.
  On December 15, 2004, the employee again saw Dr. Pankow.
  He noted that the employee was apprehensive about getting back to work and felt it was impossible for her to have enough room to bend over to fasten children in their seat belts on the school bus.  Dr. Pankow shared her apprehension about returning to work. and was apprehensive that she might injure herself.  He recommended continued physical therapy and kept the employee off work to January 15, 2005.  On January 17, 2005, Dr. Pankow saw the employee again and kept her off work until February 17, 2005.
  

By letter dated January 21, 2005, Alaska National personnel inquired of Dr. Pankow regarding the employee’s condition.
  He opined that she would not be medically stable until February 7, 2005 and that she was not able to perform the requirements of her job and “may not be able to in the foreseeable future.”
  

On February 18, 2005, Dr. Pankow completed a work release report which was provided to the employee.
  It indicated the employee would be off work indefinitely and stated:  “I believe Sharon has reached medical maximal stability of her back condition and is not suited to return to her previous condition.”
  

On February 23, 2005, Dr. Pankow again saw the employee.
  He diagnosed low back strain and lumbar osteoarthritis.  He stated:


I believe the patient has reached maximal medical rehabilitation and stability.  I believe she is not suited for the position for which she works, which was on the school buses.   I believe that if she were to go back to her job, she would be at high risk for re-injury and further pain.  I believe that job retraining would be necessary.  I told her that she does not have to schedule any more immediate follow-ups with me and that follow-ups are as needed.

On March 9, 2005, Dr. Pankow referred the employee for a permanent impairment rating.
  On April 21, 2005, the employee was seen by John Bursell, M.D., for a permanent impairment rating.

He gave her a 4 % whole person impairment rating.



The employee requested an eligibility evaluation for reemployment benefits on June 20, 2005.

By letter dated June 30, 2005, Fannie Stoll, workers’ compensation technician, wrote to the employee asking for a letter explaining why the request for an eligibility evaluation was late.
  The employee responded in her letter to the RBA of July 8, 2005 that she believed she would return to work  and that she hoped the report from Dr. Bursell might allow her to return to her job.  When she received the Bursell report on June 13, 2005 and it was negative, she filed her request for an eligibility evaluation.

By letter dated August 4, 2005, the RBA Administrator determined that the first indication the employee received after her injury that she might not be able to return to her job was February 16, 2005.

At the hearing, the employee testified regarding her appeal.  She indicated that she thought that seeing Dr. Bursell might provide a second opinion regarding her ability to return to work.  She also testified that she did not receive Dr. Bursell’s report until June 13, 2005.   Ninety days from the February 16, 2005 date is May 16, 2005. The employee filed her request on June 20, 2005.  On August 4, 2005, the RBA Administrator determined the employee did not have unusual and extenuating circumstance for her late appeal.  In view of these determinations, the employee’s request for an eligibility evaluation was denied.  The employee was given ten days to appeal the RBA determination.

The employee filed her workers’ compensation claim appealing the RBA Administrator’s determination on August 15, 2005.

The employer  contends that the employee’s request for an eligibility evaluation on June 20, 2005 is untimely as the 90 days for filing an appeal ran from the date of Dr. Pankow’s February 18, 2005 report indicating the employee could not return to work as a bus aide.  The employer further maintains that the standards of 8 AAC 45.520 defining unusual and extenuating circumstances have not been met to allow the appeal to be considered by the RBA even though it is filed beyond the 90 days period.  The employer further  maintains the employee’s appeal from the RBA Administrator’s denial letter of August 4, 2005 is untimely.  Her appeal in the form of a workers’ compensation claim was filed August 15, 2005 which, according to the employer,  is more than ten days after the 10 days appeal deadline set out in 8 AAC 45.520(c).  The employer also cites the absence of an affidavit of readiness for hearing as required by AS 23.30.110 as an additional basis for finding the appeal deficient.
.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Was the Employee’s Appeal Timely from the RBA’s Decision?

AS 23.30.041(d) provides in pertinent part:  “Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.”  8 AAC 45.060(b) “Service” provides in pertinent part:  “If a right may be exercised or an act is to be done, three days must be added to the prescribed period when a document is sent by mail.”  The RBA Designee clearly warned the employee in his August 4, 2005 determination:  

If you disagree and wish to appeal my decision, you have ten days from the date you receive this latter to complete and return the enclosed Workers’ Compensation Claim form #07-6106 and Affidavit of Readiness for Hearing form #07-6107.  The forms are enclosed with this letter.  If you’re appeal is not filed within the 10 days, my decision is final.

We find the employee was required to file her appeal of the August 4, 2005 determination by August 17, 2005.  We find the employee filed her appeal on August 15, 2005.  We find the appeal is timely.  

II. 
Standard of Review

The employee argues that the RBA designee erred in concluding that she did not have unusual and extenuating circumstances that prevented her from timely filing her request for a reemployment benefits eligibility evaluation.   AS 23.30.041(o) states, “… the board shall uphold the decision of the [RBA] unless evidence is submitted supporting an allegation of abuse of discretion on the part of the [RBA].”  In Sheehan v. University of Alaska,
  the Alaska Supreme Court concluded an abuse of discretion includes issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.  The Court has also stated that abuse of discretion exists only when the Court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. Stat.,
  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.  The Board has specifically held that misapplication of the law is an abuse of discretion.  Binder v. Fairbanks Historical Preservation Foundation.
 

In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:  



Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.  

AS 44.62.570.

On appeal to the Superior Court, the  Board’s decision reviewing the RBA's determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads the Board to apply a substantial evidence standard in our review of an RBA determination. 

Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."  Miller v. ITT Arctic Services.
 

The task of determining whether an abuse of discretion has taken place is aided by the Board’s practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several Superior Court opinions addressing that issue on appeal.  After allowing the parties to enter their evidence, the Board reviews it and the evidence before the RBA to assess whether the RBA's decision was supported by substantial evidence and therefore is reasonable.  See Yahara v. Construction & Rigging, Inc.
   If, in light of all the evidence, the Board finds the RBA's decision is not supported by substantial evidence, the Board should conclude that the RBA abused his or her discretion and remands the matter for reexamination of the evidence and necessary action.

II.
Did the RBA Designee have Substantial Evidence to Support His Conclusion that the Employee did not have Unusual and Extenuating Circumstances for her Late Request for a Reemployment Eligibility Evaluation?

The employee argued that the RBA designee erred in not finding unusual and extenuating circumstances prevented her from making a timely request for a reemployment benefits eligibility evaluation.  AS 23.30.041(c)
 requires that injured workers who suffer a compensable injury that may permanently preclude them from return to their employment file a request for an eligibility evaluation within 90 days after the employee gives the employer notice of the injury.  The RBA designee may excuse the timeliness requirement if unusual and extenuating circumstances prevent the employee from making a timely request.  The Board has promulgated a regulation that is used for determining when unusual and extenuating circumstances exist.  8 AAC 45.520(b) states, in pertinent part:

An unusual and extenuating circumstance exists only if the [RBA] administrator determines that within the first 90 days after the employee gave the employer notice of injury 

(1) a doctor failed to predict that the employee may be permanently precluded from returning to the job at time of injury;

(2) the employee did not know that a doctor predicted the employee may be permanently precluded from returning to the job at time of injury;

(3) the employer accommodated the employee’s limitation and continued to employ the employee;

(4) the employee continued to be employed;

(5) the compensability of the injury was controverted and compensability was not resolved; or

(6) the employee’s injury was so severe that the employee was physically or mentally prevented from requesting an eligibility evaluation.
The prerequisites for qualifying for an eligibility evaluation under subsection AS 23.30.041(c) are: (1) a compensable injury; (2) the possibility that the injury may permanently preclude return to work at the occupation at the time of injury; (3) a request by the employee for an eligibility evaluation within 90 days after giving notice of the injury; and (4) if notice is not given within 90 days, the RBA must find there is an unusual and extenuating circumstance that prevented the timely request.  John R. Light v. Sealaska Corp.

In this case, it is not disputed that a doctor predicted that the employee may be unable to return to his job at the time of injury.   In Williams v. Municipality of Anchorage,
  the Board reconfirmed earlier Board decisions by finding “… the 90-day period for requesting an eligibility evaluation begins to run when the employee knew, or should have known, he might not be able to return to his job at the time of injury.”  The Board in Williams reviewed the record to determine whether the employee should have had the knowledge of a permanent disability that would preclude his return to work as a bus driver for the employer.  The Board found that although the employee’s doctor had written in a report that the employee could not return to work as a bus driver, it did not put the employee on notice that he may not return to his occupation at the time of injury because he continued to work and receive pay as a bus driver.  Thus, the Board determined the earliest date the employee knew or should have known he may need retraining was when he was terminated by the employer for medical reasons. 

In Gillen v. Glen Mills Construction,
 the Board cited the decision in Williams, and determined that the 90-day time period under AS 23.30.041(c) begins to run when the employee knew, or should have known, that the injury might permanently preclude him or her from returning to his or her occupation at the time of injury.  However, the Board in Gillen, also stated that their interpretation of AS 23.30.041(c) is such that if an employee fails to request an eligibility evaluation within the 90-day period, the RBA will have discretion to determine whether unusual and extenuating circumstances prevented him from acting in a timely manner.  

8 AAC 45.520(b) provides six different circumstances under which the rehabilitation administrator can find that an unusual or extenuating circumstance existed. Based on the facts presented in this case, the RBA designee found the employee knew or should have known from February 18, 2005 when the doctor explained to the employee that the employee had reached maximum medical improvement and was not able to return to her previous position.  Waters v. Grace Drilling.
  Ninety days from the date of his notification was May 18, 2005.  On November 19, 2004, the employer sent the employee a letter explaining the vocational rehabilitation process.
  Included with the letter was a form acknowledging her right to request an eligibility evaluation for reemployment benefits by January 31, 2005.  The employee returned the acknowledged form on November 27, 2004.  However, the employee did not request an eligibility evaluation until June 20, 2005.  Her request was 123 days after Dr. Pankow’s  February 18, 2005 report.   As a result, the RBA designee found that the employee did not timely file her request and that unusual and extenuating circumstances for this delay in filing did not exist. 

The legal standard for knowledge under AS 23.30.041(c) does not require knowledge of actual disability, but rather the knowledge of a possibility of disability. However, the operation of 8 AAC 45.520(b) is not affected by the fact that the 90-day period for requesting an eligibility evaluation under AS 23.30.041(c) can be triggered by an employee’s knowledge that there is a possibility she may not be able to return to her job at the time of injury.  Even if an employee knows or should have known there was a possibility that her current injury might prevent her from permanently returning to her job with the employer, there may still be situations under 8 AAC 45.520(b) which excuse an untimely request for a reemployment eligibility evaluation.  

The evidence in this matter clearly establishes that the employee should have known that she would not be able to return to her previous position after her discussion with Dr. Pankow on February 18, 2005.   The advisory started the running of the 90 day period for requesting an eligibility evaluation.  The 90 day period ended May 18, 2005.  The employee filed her request for an eligibility evaluation on June 20, 2005. The request was untimely.  In addition, the employee has not demonstrated unusual and extenuating circumstances for her late request.                   

Based on the facts as set forth above, we find the RBA designee correctly applied the law in this case.  Misapplication of the law is an abuse of discretion.  Binder v. Fairbanks Historical Preservation Foundation. 
AWCB Decision No. 91-0392 (December 11, 1991). However, here, the RBA properly applied the controlling law to the facts of the case, and therefore did not abuse his discretion when he determined the employee had not made a timely request for an eligibility evaluation.  The evidence does not establish unusual and extenuating circumstances for her late request for an eligibility evaluation.  The Board finds the RBA designee’s August 4, 2005 decision is supported by substantial evidence, does not constitute an abuse of discretion and is affirmed.


ORDER
The appeal of the employee from the RBA’s decision is timely.  The RBA determination denying the eligibility evaluation is affirmed.

Dated at Anchorage, Alaska on  April 13, 2006.





ALASKA WORKERS' COMPENSATION BOARD






Rosemary Foster, Designated Chair






Richard  H. Behrends, Member






James  N. Rhodes, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of SHARON L. YEISLEY, employee / applicant, v. RURAL ALASKA COMMUNITY ACTION PROGRAM INC, employer, and ALASKA NATIONAL INSURANCE COMPANY, insurer, defendants, Case No. 200422717, dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on  April 13, 2006.






Carole Quam, Clerk
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