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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	EPHREM J. ANDREWS, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

MCGRATH LIGHT & POWER, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200012380
AWCB Decision No.  06-0082

Filed with AWCB Anchorage, Alaska

on April 14, 2006


On March 29, 2006, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s petition for a penalty under AS 23.30.155(f).  Attorney Tim MacMillan represented the employee.   Attorney Theresa Hennemann represented the employer and insurer (“employer”).  The record closed at the conclusion of the hearing on March 29, 2006.


ISSUE

1. Shall the Board award penalties under AS 23.30.155(f)?

2. Shall the Board award attorney fees under AS 23.30.145?


SUMMARY OF THE EVIDENCE

The recitation of facts shall be limited to those necessary to determine the narrow issue before the Board, whether under the facts of this case the employee is entitled to penalties under 
AS 23.30.155(f).  On September 14, 2005, the Board issued a final decision and order in this case authorizing arthroscopic surgery on the employee’s right shoulder by Robert Gieringer, M.D., under AS 23.30.095.  Additionally, under AS 23.30.145, the Board ordered the employer to pay reasonable attorney fees and costs of $7,900.00.  The Board’s summary of evidence, findings of facts and conclusions of law in Andrews v. McGrath Light and Power, Inc.,
 fully detailed in the Board’s September 14, 2005 decision and order, are incorporated herein by reference.   

On September 29, 2005, 15 days after the Board’s final decision and order was issued, the employer requested reconsideration.  On October 13, 2005, the Board denied and dismissed the employer’s petition for reconsideration and affirmed all aspects of our September 14, 2005 decision.  

On October 21, 2005, the employer issued a check in the sum of $7,900.00 to Tim MacMillan for attorney fees awarded in the Board’s September 14, 2005 decision and order.
  

The employee filed his petition for penalty under AS 23.30.155(f) on November 14, 2005, which states:

AS 23.30.155(f) provides, in part, “If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of it . . .”  The Board awarded Employee $7,900.00 in attorney fees on September 14, 2005,  (AWCB Decision No. 05-0236 at 22).  Employer did not obtain an interlocutory injunction staying payment.  Employer did not issue the check in payment of attorney fees until October 21, 2005, 37 days after the Board’s order.  Employee asks the Board to award a penalty of 25% of $7,900 or $1,975, plus attorney fees associated with obtaining the penalty award.

The employer disputed the employee’s petition for penalty under AS 23.30.155(f), asserting the fees awarded to the employee were timely paid upon the Board’s decision following reconsideration.
  The employer argues that payment of attorney fees was not due until after the Board’s final decision on reconsideration. 

The employer asserts a penalty for allegedly late payment of attorney fees will not affect the issues in the employee’s underlying case or the issues ruled upon by the Board.  The employer, therefore, asserts that a petition for a penalty should be considered as a procedural matter and analyzed under the new language of AS 23.30.125(a).
  The employer argues, under AS 23.30.125(a), as amended in 2005, that because the employer filed its petition for reconsideration, the Board’s October 13, 2005 decision on reconsideration did not become final and the payment of attorney fees ordered by the Board did not become due until the 31st day after the decision upon reconsideration was issued on November 13, 2005.  Thus, the employer argues that because it made payment of attorney fees on October 21, 2005, payment was made in a timely fashion well within the 31-day period called for in AS 23.30.125(a).  The employer asserts that no penalty is due and the employee’s petition should be dismissed.

The employer further argues under AS 44.62.520(a), that payment is not due until an award is final and an award is not final until the 30th day after issuance or until the 30th day following reconsideration, whichever is later.  The employer asserts that payment is, therefore, not due until the time for appeal or reconsideration, if requested, expires.  

The employer asserts that requesting reconsideration delays the finality of a Board decision.  The employer argues that because the Board’s decision to award fees was not final until issuance of its decision on reconsideration, and the employer’s payment occurred within seven days thereafter, the payment was not late and no penalty should be assessed.

Further, the employer argues that if the Board awards a penalty it will chill an employer’s right to seek reconsideration of an award because an employer will be effectively penalized for seeking reconsideration.  The employer asserts this would be an unfair result not contemplated by the Act.  

The employee argues he is clearly entitled to a penalty because the employer did not pay the award within 14 days after the final decision and order was issued and the Board’s order was not stayed or withdrawn.  Therefore, the employee asserts that under AS 23.30.155(f), a 25 percent penalty must be imposed as a matter of law.  

The employee argues the version of AS 23.30.125(a) in effect on September 14, 2005, provides that an order is effective when filed and becomes final 31 days later.
  The employee asserts that 
AS 23.30.110(e) requires that orders be filed in the office of the Board and served on the parties.  He asserts that in the instant matter, this occurred when Board Clerk, Shirley DeBose, certified that the September 14, 2005 decision and order was dated and filed in the Workers’ Compensation Board’s office on September 14, 2005.  The employee asserts the clerk’s certification establishes the effective date of the decision as September 14, 2005.

The employee, acknowledging the mailing of payment of the amount due under a Board order is complete upon deposit in the mail under A.I.G. v. Carriere,
 asserts that the employer could not have deposited the check in the mail earlier than the date it was issued, October 21, 2005.  The employee asserts payment was not complete until at least 37 days after the Board order.

The employee argues that the Board should consider this matter under the former AS 23.30.125, which provides that a Board order is effective when filed unless proceedings to suspend it or set it aside are instituted under AS 23.30.125(c).  The employee argues that if the employer did not want to pay the attorney fees ordered by the Board pursuant to AS 23.30.155(f) within the 14 days after it became due, it could have obtained a judicial stay by following the procedures set forth under the former AS 23.30.125(c), but failed to do so.

The employee argues that the employer’s contention that the Board’s decision was impliedly suspended or withdrawn by virtue of its filing of a petition for reconsideration is at odds with the provisions of the Administrative Procedure Act (“APA”), which govern the reconsideration of administrative decisions under AS 44.62.540(a).  The employee asserts that AS 44.62.540(a) empowers the Board to grant a petition for reconsideration that is filed within 15 days; the Board must then order reconsideration within 30 days and if no action is taken by the Board, the petition is considered denied; however, under this provision, if the Board grants reconsideration, the decision is presumably provisionally withdrawn until the Board issues a final decision on those parts under reconsideration.  The employee argues there is no indication that AS 44.62.540(a) was intended to provide that the mere filing of a petition alone is sufficient to render a decision withdrawn, provisionally or otherwise.  The employee further asserts that it is also unlikely that the Legislature would have provided detailed standards and procedures for obtaining a judicial stay under 
AS 23.30.125(a) if one could be obtained from the Board simply by filing a petition for reconsideration.  The employee asserts that AS 44.62.540(a) requires the Board to affirmatively grant reconsideration to withdraw an order for the purpose of reconsideration, but in this case the Board did not affirmatively grant reconsideration.  The employee emphasizes that the Board did not allow the petition to lapse by not taking action, but went beyond inaction and issued an order expressly denying reconsideration.

The employee asserts that, even assuming aguendo that filing a petition for reconsideration automatically suspends or withdraws a final order, this proposition cannot be argued by the employer under the facts of this case.  The employee argues that because the employer filed its petition for reconsideration on September 29, 2005, 15 days after the September 14, 2005 decision and order, the 25 percent penalty had already been imposed as a matter of law.  The employee argues that unless paid within 14 days of the date compensation is due, a penalty under 
AS 23.30.155(f) is mandatory; and the subsection provides no conditions under which a penalty for a late payment under an award may be excused.
  The employee asserts that in order to avail itself of the proposition that the Board order was automatically suspended when the employer filed its petition for reconsideration, the employer should have filed its petition before the 14 days had run and the 25 percent penalty was imposed as a matter of law.  

Finally, the employee argues that late payment by the employer could have been excused through the issuance of a stay by the Board.  The employee asserts that AS 44.62.520(a) of the APA authorizes agencies to issue stays under limited circumstances; and that the Board may stay all or part of an order within 30 days of its effective date, providing that the matter has not been appealed.  The employee argues that because no such stay was issued in this case, the employer’s obligation to make timely payment remained in full force and effect.

The employee additionally petitions the Board for attorney fees under AS 23.30.145(b), for enforcing his right to a penalty.  The employee’s attorney submitted an affidavit for 12.1 hours of time expended in this matter.  Additionally, Mr. MacMillan testified at the hearing that he spent an additional hour of time on the day of hearing to enforce the employee’s right to a penalty.  The employee has requested $250.00 per hour for his attorney’s time, for total fees of $3,275.00.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. PENALTY UNDER AS 23.30.155(f)

AS 23.30.155(f) provides:

If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of it, which shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award is had as provided in AS 23.30.125.

In considering the issue before the Board and the specific facts of this case, the Board looks to guidance provided by the Alaska Supreme Court in American International Group v. Carriere.
  In Carriere, the Supreme Court held that when the workers’ compensation insurer stopped payment on an initial compensation check at the claimant’s request, the insurer’s 14-day payment obligation deadline was reinstated.
  The Court directs us that the statutory clock begins when “compensation payable under the terms of an award . . . becomes due,” and that: 

Since 1981 the board has interpreted AS 23.30.155(f) to mean that an employer or insurer complies with the statute by depositing a check in the mail before the fourteen-day period expires.  See Bellinger v. Universal Serv., Inc., AWCB #81-0014 at 5 an. 22, 1981)  The Board reiterated this rule most recently in Tilden v. State Leasing, AWCB #98-0174 at 5-6, 1998 WL 771161 (June 29, 1998).  We think this is a reasonable interpretation.  The statute gives the board no discretion to forgive penalties, as the board has repeatedly recognized.  See Short v. John Cabot Trading Co., AWCB #98-0037 at 3, 1998 WL 770997 (February 25, 1998) (“We have repeatedly concluded that we have no authority to excuse the penalty on a late payment under an award no matter how appealing the reason for late payment may be.”); Stockley v. Noble Mechanical, AWCB #87-0304 at 2, 1987 WL 95591 (Nov. 27, 1987) (same).  Because the board lacks that discretion, insurers and employers cannot rely upon appeals to fairness and justice in order to excuse faultless delays.  Instead, it is appropriate that the board follow a bright line such as the “date of mailing” rule so that all parties can operate with some predictability.

The Supreme Court found the Legislature wisely chose a bright-line rule to force insurers to take every possible step to ensure that payment is made promptly.

The Board finds that under the facts of this case, the employer petitioned for reconsideration on September 29, 2005, 15 days after the compensation order was filed in the office of the Board and became effective.  

The Board finds under AS 23.30.155(f) and the Alaska Supreme Court’s guidance in Carriere, that the Board has no discretion to forgive a penalty for a late payment of compensation ordered under an award.  The Board finds this rule applies whether we were to consider this matter under the former version of AS 23.30.125(a) or the version that went into effect on November 7, 2005.  Under either version, the result would be the same.  The Board defines the bright-line rule to be that if the employer and insurer wish to stay payment of compensation ordered under an award, and avoid payment of a 25 percent penalty under AS 23.30.155(f), then they must request reconsideration on or before the 14 day payment obligation deadline.

The Board does not find persuasive the employer’s argument that to award a penalty under the circumstances of this case will chill employers’ rights to seek reconsideration of an award.  The Board finds employers’ right to seek reconsideration shall in no way be chilled; employers must simply follow the bright-line rule and assert their right to petition for reconsideration prior to the expiration of the 14-day period established in AS 23.30.155(f).  The Board finds as a matter of law that after expiration of the 14-day payment obligation deadline a penalty cannot be forgiven by the Board.

Accordingly, the Board shall grant the employee’s petition for a penalty of 25 percent of $7,900.00 and order the employer to pay a penalty of $1,975.00.

II.
Attorney Fees and Costs

AS 23.30.145 states, in pertinent part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .

(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

The employee is seeking actual attorney fees under AS 23.30.145(b).  The Alaska Supreme Court noted in Williams v. Abood
 as follows: 

We have held that awards of attorney's fees under AS 23.30.145 "should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them."  However, this does not mean that an attorney representing an injured employee in front of the board automatically gets full, actual fees. We held in Bouse v. Fireman's Fund Insurance Co. that an employee is entitled to "full reasonable attorney's fees for services performed with respect to issues on which the worker prevails." (Footnote omitted) 

Further, the award of attorney fees must reflect the contingent nature of workers’ compensation proceedings. 

As we have noted, the objective of awarding attorney's fees in compensation cases is to ensure that competent counsel are available to represent injured workers.  Wien Air Alaska v. Arant, 592 P.2d at 365-66.  This objective would not be furthered by a system in which claimants' counsel could receive nothing more than an hourly fee when they win while receiving nothing at all when they lose.
 

Based on our review of the record, we find the employee’s attorney has successfully obtained a benefit for the employee.  Specifically, we find the employer did not make payment to the employee of compensation payable under the terms of an award within 14 days after it became due and the employee’s attorney successfully enforced the employee’s right to a penalty under 
AS 23.30.155(f).  The Board concludes we may award attorney's fees under subsection 
AS 23.30.145(b).  

The employee submitted affidavits of itemized attorney fees for 12.1 hours of time at $250.00 an hour and Mr. MacMillan testified that an additional hour was spent on the day of hearing.  The employer did not object to the employee’s affidavit of attorney fees.  Accordingly, in light of Mr. MacMillan’s extensive experience and the contingent nature of workers’ compensation practice, and his guidance to the Board upon which the Board relied in the instant case, we find $250.00 per hour to be a reasonable hourly rate for Mr. MacMillan in this matter.
AS 23.30.145(b) requires the award of attorney fees be reasonable.  Our regulation 8 AAC 45.180(d) requires a fee awarded under AS 23.30.145(b) be reasonably commensurate with the work performed.  It also requires that the Board consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.  In our awards, the Board attempts to recognize the experience and skills exercised on behalf of injured workers, and to compensate the attorneys accordingly.
  

Turning to the present case, the Board finds Mr. MacMillan’s involvement in this case substantially assisted in the recovery of a 25 percent penalty under AS 23.30.155(f).  The Board finds a penalty of 25 percent of $7,900.00 to be valuable and considerable compensation.  We find Mr. MacMillan was a strong and effective advocate for his client.  His brief and presentation at hearing of the employee’s position were detailed, thorough, and of great assistance to the Board.  Accordingly, the Board concludes the employee is entitled to receive payment of his attorney fees to enforce his right to a penalty under AS 23.30.155(f).
 

The Board concludes, under AS 23.30.145(b), that we must make an award to reimburse reasonable attorney fees.  The Board finds 13.1 hours of attorney time for total attorney fees of $3,275.00 reasonable.  The Board shall order the employer to pay the employee’s attorney a reasonable fee of $3,275.00.


ORDER

1. The employer shall pay a penalty under AS 23.30.155(f) of 25 percent of $7,900.00.

2. The employer shall pay reasonable attorney fees of $3,275.00.

Dated at Anchorage, Alaska on April        , 2006.





ALASKA WORKERS' COMPENSATION BOARD






Janel L. Wright, Designated Chair






Patricia A. Vollendorf, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of EPHREM J. ANDREWS employee / applicant; v. MCGRATH LIGHT & POWER, INC., employer; ALASKA NATIONAL INSURANCE CO., insurer / defendants; Case No. 200012380; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on April 14, 2006.






Carole Quam, Clerk
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� AWCB Decision No. 05-0236 (September 14, 2006).


� 10/21/05 Alaska National Insurance Company Instructions for Payment and Check Inquiry, Wells Fargo Bank Alaska, Claim: 33791-00 Andrews, Ephrem, Check # 127057, Total $7,900.00, Issued: 10/21/05, �Payee: Tim MacMillan.


� 11/14/05 Petition.


� 12/5/05 Answer to Petition for Penalty.


� The new language of AS 23.30.125(a), which the employer asserts is the controlling law in this matter, states:


A compensation order becomes effective when filed with the office of the board as provide in �AS 23.30.110, and, unless proceedings to reconsider, suspend, or set aside the order are instituted as provided in this chapter, the order becomes final on the 31st day after it is filed.


� The version of AS 23.30.125(a) the employee asserts was in effect on September 14, 2005, states:


A compensation order becomes effective when filed in the office of the board as provided in �AS 23.30.110 and, unless proceedings to suspend it or set it aside are instituted as provided in (c) of this section, it becomes final on the 31st day after it is filed.


� 2 P.3d 1222, 1224-1225 (Alaska 2000).


� Short v. Keener Packing Co., Inc., AWCB Decision No. 98-0037 (February 25, 1998); Smith v. Kenai Auto, AWCB Decision No. 89-0327 (December 15, 1989) (citing, Stockley v. Noble Mechanical, AWCB Decision No. 87-0304 (November 27, 1987); Harbison v. Polygon Enterprises, AWCB Decision No. 86-0244 (August 26, 1986)).


� 2 P.3d 1222 (Alaska 2000).


� Id. at 1222.


� Id. at 1224-1225.


� Id. 


� 53 P.3d 134,147 (Alaska 2002).


� Wise Mechanical Contractors v. Bignell, 718 P.2d 971,975 (Alaska 1986).


� See, Id., at 974-; and Gertlar v. H & H Contractors, Inc., AWCB Decision No. 97-0105.


� AS 12.30.145, 8 AAC 45.180
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