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ALASKA WORKERS' COMPENSATION BOARD

         P.O. Box 115512
Juneau, Alaska 99811-5512

	MARGARET  AUGUSTYNIAK, 

                                                  Employee, 

                                                     Petitioner, 

                                                   v. 

SAFEWAY STORES INC.,

(Self-Insured)                          Employer,

                                                      Respondent.).

	)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  200324748
AWCB Decision No.  06-0086

Filed with AWCB Anchorage, Alaska

On April 20, 2006


The Alaska Workers’ Compensation Board (Board) heard the employee’s Petition for a Protective Order on March 29, 2006 at Anchorage, Alaska, on the basis of the written record.  The employee represents herself.  Legal assistant, Christi Niemann represents the employer and insurer.  The record closed at the conclusion of the hearing.  We proceeded as a two-member panel, a quorum under AS 23.30.005(f).  


ISSUE
Whether Workers’ Compensation Officer, Joireen Cohen, abused her discretion in denying the employee’s request for a protective order under AS 23.30.108.  


SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to those necessary to decide the narrow issue before us, outlined above.  The employee began working for the employer as a courtesy clerk on February 20, 2003, and continued until March 5, 2004.  On February 1, 2005 she completed a Report of Occupational Injury or Illness (ROI), asserting she injured her low back.  In the ROI, she described her mechanism of injury as follows:  “The job required constant reaching, bending lifting, pushing, pulling (through snow) [and] carrying.  I was, and still am, in constant pain. I first sought pain relief on 8/25/04 with a chiropractor.  It didn’t help.”  

This ROI was not apparently filed with the Board until August 15, 2005.  The employee filed her claim for benefits with the Board on August 17, 2005, and it was served on the employer on August 19, 2005.  On September 7, the employer filed its answer and controversion, controverting all benefits based on notice defenses, and a lack of medical records to support a work-related injury.  During the course of discovery, the employer requested the employee sign releases.  On October 5, 2005 the employee filed a petition for a protective order.  At a prehearing held on October 25, 2005, this was apparently resolved as the employee agreed to sign the releases at the prehearing.  

At a subsequent prehearing held on December 15, 2005, the discovery issues were still being discussed.  In the “Discussions” section, the prehearing chair noted:  

Ms. Niemann will send Ms. Augustyniak a new medical release based on the information she received in the new medical records filed by Ms. Augustyniak.  

Ms. Niemann is requesting medical records back to 1991 based on a report that she fell down the stairs, records for counseling for depression and other psychiatric issues, based on the medical records and issues regarding use of pain medications.  

Ms. Augustyniak stated she does not have a problem signing the release.  Ms. Augustyniak stated that the depression coincides with her injury and that the right shoulder and arm may be related.  

Chair informed Ms. Augustyniak that after she received the releases and reviewed it, she still had the option of filing a petition for a protective order if she felt the releases was overbroad or asking for records not relevant to her claim.  

Ms. Augustyniak stated that the medical records pertaining to her violation of the pain contract are untrue.  She has filed a complaint against that doctor and a request to have the records corrected.  Ms. Augustyniak stated she was not fired from the clinic for violation of the pain contract, she quit due to verbal abuse.  Ms. Augustyniak stated she would send Ms. Niemann a copy of the complaint.  

Ms. Niemann stated she would be probably scheduled an EME once all medical records have been obtained.  

Ms. Augustyniak is still waiting to see if the attorney she has been consulting will be representing her.  

On January 3, 2006, the employee filed her Petition for a Protective Order.  The employee detailed:  “I do not agree to sign these releases as they pertain to issues that took place AFTER I was fired.  Let’s stick to the FACTS.   Records you want are not relevant to my claim.  I only should you (sic) psychiatric records for you to see how this affected me.”  

Subsequently, a follow-up prehearing was held on February 8, 2006.  The prehearing chair, Ms. Cohen noted as follows:  

The meeting prior to this prehearing conference ran long.  This prehearing began at 2:20 p.m.  Ms. Augustyniak was quite upset over the schedule delay.  She demanded that the prehearing  be rescheduled and terminated her participation in the prehearing.  Because the statute requires a decision on the request for protective order within 30 days of the request, a decision was made in her absence.

Issues:

Employee's request for protective order.
Defenses:

Ms. Niemann states that the releases requested are relative to the benefits requested.

Action:

Under AS 23.30.107, an employee is required to sign a record’s release for records relative to the employee’s claim.  The medical records associated with the bills the employee has submitted for payment by the employer include treatment for the low back, bilateral upper extremity, narcotic medication issues, neck pain, interscapular pain, increasing right shoulder pain, irritability anxiety, and depression.

The record releases presented by the employer designate records for time periods relative to this claim.

Order:

1. Parties will proceed in accordance with this prehearing conference summary.

The request for protective order is denied.  Under AS 23.30.108, the employee has 10 days to sign and return the subject releases. Failure to do so could result in the dismissal of her claim.
On February 22, 2006, the employee filed an objection to the prehearing summary (Dated February 14, 2006), which provides in pertinent part:  

This is a written objection to the aforementioned summary.  It does not conform to my understanding of the discussion, statements or agreements reached at the pre-hearing.  

This is my understanding:  There was no pre-hearing.  When I am late, I get penalties.  You were late, and I requested a re-schedule.  I made no statements because I did not participate.  Agreements reached:  I haven’t reached any agreements at all.  

Instead of a re-schedule, I get a notice that you made a decision in my absence?  What gives you the authority to make decisions for me (never mind, I read the statutes).  

I have already signed releases on 10/5/05.  I disagree that the time period is relative to the designated records.  However, I will agree to sign them if they are changed to NOT include any and all mental health or substance abuse records;  as if any exist – it has nothing to do with my employment at Carrs and my work injury.  Period.  I will sign a protective order to safeguard any and all such records preceeding (sic) my employment with Carrs.  Also I have taken the liberty to answer your (Griffin and Smith) answer with truthful answers.  

Attached to the employee’s “Objection” (above), she included a new Petition for Protective order, stating:  “I do NOT give permission to release any / all records pertaining to psychological, psychiatric, mental health, counseling, depression, alcohol, drug or substance abuse prior to my employment with Carrs, 2003.”  Also attached, the employee included the employer’s releases, unsigned, and altered to conform with her demands quoted above.  The employee also attached a note dated 2/10/06 which provides:  

I am in a bout of severe depression right now.  I can’t even have a conversation or make a meal.  So you can imagine the difficult time I’m having trying to deal with paperwork that I don’t understand, alone when a lawyer should be dealing with this mess.  I cant’ even get a straight answer.  All of this on top of the extreme pain I experience daily.  I don’t have any more “fight” left in me.  I’m about ready to confine myself to my bed and become a happy vegetable!  

The employee also attached to her “Objection” two medical records with highlighting, presumably done by the employee.  A chartnote dated September 12, 2005 by Shannon L. Wiegand, M.D., provides:  

“The patient is, indeed, five days early for her refill based on her last visit date of 8/17/05.  In reviewing the chart I see that she seems to have a history of requesting early refills.  Back in August she did request a refill well before her contract date was up.”  

Correction

After a careful chart review it is found that this patient had not been requesting medication earlier then her pain contract allowed.  Her medications where (sic) usually filled around the 10th to the 14th of each month.  In the month of August she was given her medication scripts on the 11th – not the 17th.  

The second medical record the employee attached is unsigned, but captioned, “Patient Request for Amendment to Record” and provides:

Chart note 9/27/05

“Patient is a 47 year old female who is normally under my care, but in my absence was seen by Dr. Daron Dykema and at that time was fired from the Family Practice Clinic because of a failure to comply with her pain contract and abusive behavior with the staff.”  

Correction

Patient was fired from the clinic as a consequence of her abusive behavior.  

Chart note 9/12/05

“Chronic blood pressure and shoulder pain.”  

Correction

Chronic low back pain and shoulder pain

Chart note 9/12/05

“There is a faint smell of reminiscent of alcohol upon entering the room.”  

Note

Patient had a negative blood alcohol level.  

The employer argues that the employee has provided no documentation that the Board Designee abused her discretion.  On March 9, 2006 the employer also filed a Petition to Compel, seeking an order that we order the employee to sign the releases ordered at the February 8, 2006 prehearing. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. STANDARD OF REVIEW

AS 23.30.108(c) provides that: 

At a prehearing on discovery matters conducted by the board's designee, the board's designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee's injury. If a party refuses to comply with an order by the board's designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party's claim, petition, or defense. If a discovery dispute comes before the board for review of a determination by the board's designee, the board may not consider any evidence or argument that was not presented to the board's designee, but shall determine the issue solely on the basis of the written record. The decision by the board on a discovery dispute shall be made within 30 days. The board shall uphold the designee's decision except when the board's designee's determination is an abuse of discretion.

Under AS 23.30.108(c), we must uphold a decision of the Board Designee absent "an abuse of discretion." Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act. The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.
  In the Administrative Procedure Act the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions. It contains terms similar to those noted above, but also expressly includes reference to a substantial evidence standard: 

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence.... If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.
 

Also, on appeal to the courts, our decisions reviewing Board Designee determinations are subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test. Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of a Board Designee's discovery determination.

Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence. If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order... must be upheld."

II. DISCOVERY DETERMINATION

Under AS 23.30.107(a), the employee must release all evidence "relative" to the injury. Regarding medical evaluations and the discovery process generally, we have long recognized that the Alaska Supreme Court encourages "liberal and wide-ranging discovery under the Rules of Civil Procedure."
  After it is shown that informal means of developing medical evidence have failed, "we will consider the relevance of the requested information and the method of discovery to be authorized."
 If an employee unreasonably refuses to release information, AS 23.30.135 and AS 23.30.108(c) grant us broad discretionary authority to make orders, which will assure that parties obtain the relevant evidence necessary to litigate or resolve their claims.
  In extreme cases, we have determined we have the authority to dismiss claims if an employee willfully obstructs discovery.
 

Based on the note and medical records, provided by the employee, attached to her “Objection,” it appears that the employee’s psychological or psychiatric and substance abuse records may indeed be relevant and lead to admissible evidence.  Review of the record already provided to the Board also indicates that these records are or may be relevant.  In her summary, Ms. Cohen noted, in pertinent part, that the employee is also seeking reimbursement for medical bills for narcotic medications, anxiety, and depression.  Accordingly, we conclude that the Board Designee, Ms. Cohen did not abuse her discretion ordering the employee to sign the releases presented by the employer at the February 8, 2005 prehearing.  We order the employee to sign these releases, without alteration, within 15 days of the issuance of this order.  Failure to do so may result in dismissal of the employee’s claim.  The employee’s petitions for a protective order are denied and dismissed.  


ORDER
The Board Designee, Ms. Cohen, did not abuse her discretion ordering the employee to sign the releases presented at the February 8, 2006 prehearing conference.  The employee shall sign these releases within 15 days of this order, without altermation.  The employee’s petitions for a protective order are denied and dismissed.  

Dated at Anchorage, Alaska on April 20, 2006.






ALASKA WORKERS' COMPENSATION BOARD






Darryl Jacquot,






Designated Chairman






Patricia Vollendorf, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of MARGARET AUGUSTYNIAK employee / petitioner; v. SAFEWAY STORES INC. (Self Insured), employer / respondent; Case No. 200324748; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on April 20, 2006.






Joy Tuttle, Clerk
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