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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	TERRY L. SMITH, 

                                                   Employee, 

                                                     Petitioner,

                                                   v. 

CSK AUTO, INC.,

                                                  Employer,

                                                   and 

ROYAL INSURANCE CO. OF AMERICA,

                                                  Insurer,

                                                     Respondents.

	)
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)
	DECISION AND ORDER 

ON RECONSIDERATION

AWCB Case No.  200106934
AWCB Decision No. 06-0090 

Filed with AWCB Fairbanks, Alaska

on April 24, 2006


On March 30, 2006, we heard the employee’s petition to reconsider AWCB Decision No. 06-0053 (March 3, 2006), in which we declined to overturn the October 17, 2002 compromise and release (“C&R”) agreement between the parties.  The employee represented himself.  Attorney Robert Griffin represented the employer and insurer ("employer").  We heard this petition in Fairbanks, Alaska on the basis of the written record, with a two-member panel, a quorum under AS 23.30.005(f).  We closed the record, for purposes of reconsideration, when we met on March 30, 2006.

ISSUE

Shall we reconsider under AS 44.62.540 our March 3, 2006 decision and order, AWCB Decision No. 06-0053, in which we declined to overturn the C&R between the parties, on the basis of fraud, duress, or breach of fiduciary duty?

SUMMARY OF THE RELEVANT EVIDENCE

In AWCB Decision No.  06-0053 (March 3, 2006) we detailed the case history and summarized the evidence as follows:

The employee injured his back lifting boxes, while working for the employer as a parts delivery driver on March 29, 2001.
  On March 30, 2001, the employee saw Peter Marshall, M.D., who restricted the employee from work for a week.
  On April 4, 2001, Helyn Lefgren, M.D., prescribed medication and physical therapy, and continued his work restrictions for another week.
  On April 18, 2001 John Duddy, M.D., ordered an MRI,
 which revealed degenerative changes at L4-5 and an annular bulge at L5.
  On May 2, 2001, the employee came under the care of Susan Klimow, M.D., who limited the employee to half-time work and to a 20 lb maximum lifting restriction.
  She prescribed medications and physical therapy.
  Dr. Klimow provided an extended course of conservative treatment, and administered epidural steroid injections on May 8, 2001 and June 26, 2001.
  On August 14, 2001, Dr. Klimow rated the employee with a five percent whole-person permanent partial impairment (“PPI”) under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Edition. (“AMA Guides”).
    The employer accepted liability for the injury, providing the employee temporary total disability (TTD) benefits, permanent partial impairment (PPI) benefits, reemployment benefits, and medical benefits.
  

On October 3, 2001, the Reemployment Benefits Administrator (“RBA”) assigned the employee to rehabilitation specialist Douglas Cluff for an evaluation of his eligibility for reemployment benefits.
  On November 14, 2001, Dr. Klimow responded to an inquiry by Mr. Cluff, and approved the employee’s capacity to return to work as a hardware salesman, sporting goods salesman, auto parts salesman, and auto tire salesman, positions he held during the ten years preceding his injury.
  In an eligibility evaluation report dated December 17, 2001, Mr. Cluff recommended the employee not be found eligible for reemployment benefits based, in part, on Dr. Klimow’s approval of those positions.
  On January 8, 2002, the RBA issued a determination finding the employee ineligible for reemployment benefits.
  The employee appealed the RBA determination on January 15, 2002.
 

During the pendency of the appeal of the RBA determination, the parties resolved these disputes through a compromise and release (“C&R”) agreement, approved by the Board on October 17, 2002.  In exchange for a lump sum payment of $10,000.00, in the C&R the employee waived entitlement to reemployment benefits, including benefits under AS 23.30.041(k), and permanent total disability (“PTD”) benefits.
  The C&R agreement left all other benefits open.

At the request of the employer, physiatrist Patrick Radecki, M.D., performed an employer’s medical examination
 of the employee on July 23, 2003.  In his report, Dr. Radecki indicated he believed the employee’s lumbar disc bulge was not symptomatic, that his continuing symptoms were unrelated to his 2001 lifting injury, that he was medically stable, and that he thought no additional treatment was needed for the employee’s work injury.
  He suspected the employee may suffer pseudoneurotic schizophrenia, schizotypal personality disorder, and adjustment disorder with pain.
  Based on Dr. Radecki’s report, on September 15, 2003, the employer filed a Controversion Notice denying all temporary disability benefits after February 20, 2003, all medical treatment after July 31, 2003, and PPI benefits.
  The employee filed a Notice of Revocation on June 4, 2004, canceling all his medical releases.
  The employee has signed no medical releases since that date.

On December 17, 2004, the employee filed a Workers’ Compensation Claim, requesting additional TTD benefits, authorization for surgery, additional medical benefits and related transportation, penalties, and interest.  On January 10, 2005, the employee filed a Petition to Vacate his C&R.
  On July 1, 2005, the employee filed a Petition to Compel Discovery.  On July 19, 2005, the employee filed a Petition requesting a finding of frivolous and unfair controversion.   On July 19, 2005, the employee filed a “Notice of Judicial Notice re: the Alaska Injured Workers Alliance” and a “Notice of Judicial Notice re: Dr. Patrick Radecki.”  The employee filed numerous discovery petitions after that date.
  In a prehearing conference on December 7, 2005, the employee’s Petition to Vacate his C&R was set for an oral hearing on February 16, 2006.
  

At the hearing on February 16, 2006, the employee testified he had been rushed to approve his C&R, and did not read it carefully.  He testified he did not initial the individual pages of the C&R because the medical records were not fully discussed, and no records were attached.  He testified he suffered a mini-stroke as a result of one of his work injury medications, Neurontin, in July of 2001,
and this was intentionally omitted from the C&R.  He testified his representative, Barbara Williams of the Alaska Injured Workers’ Alliance, threatened to withdraw if he did not approve the C&R.  Referring to a faxed message from the Advanced Pain Centers on September 9, 2002,
 he testified the employer’s adjuster approved his IDET surgery on or about that date, but did not notify him of the approval until after he had signed the C&R on October 10, 2002.  When asked about a letter he wrote to the adjuster on October 7, 2002, requesting his transportation to be arranged for his pre-operative appointment on October 28, 2002 and his IDET procedure on October 30, 2002,
 he admitted he was aware that the surgery was scheduled, but asserted that he was never certain whether the adjuster would cancel his treatment at the last moment.

The employee testified he was represented by attorney Bill Irwin from March through June 2002, the by Ms. Williams beginning in July 2002.  He testified Ms. Williams handled the settlement negotiations, and he discussed the C&R with her only.  He testified the employer initially offered $7,500.00, but later raised it to $10,000.00.  He testified Ms. Williams told him he would not get his surgery if he did not sign the C&R.  He testified he received, but did not cash the $10,000.00 payment for the C&R; and that he later requested a reissue of that check.  He testified Ms. Williams interfered with his receipt of the funds from the reissued check.

At the hearing, the employee’s brother, Pat Smith testified he did not discuss the employee’s C&R with him when it was being negotiated and signed.  He testified that he only became involved with the employee’s case much later, when the employee was attempting to get the $10,000.00 C&R settlement check reissued.

At the hearing, the employee’s former representative, Barbara Williams, testified that she agreed to represent the employee in 2002 for the limited purpose of settling his reemployment benefits claim.  She testified that the employee was then receiving medical benefits and time loss benefits, and that only his reemployment benefits were in dispute.  She testified that the employee’s release to work by his physician, coupled with the RBA determination that he was not eligible for reemployment benefits, made in very difficult for the employee to prevail on his appeal of that determination.  She testified she negotiated with the employer’s attorney on the employee’s behalf, but discussed the negotiations with the employee and received his approval.  She said she discussed the C&R with the employee by telephone, that the C&R waived only reemployment benefits and PTD benefits, and that he accepted the terms and signed the document.  She testified he never objected that medical records were not attached, and he never indicated he would not initial the various pages of the agreement.  She testified she believes he knew his IDET surgery was approved when he signed the C&R. 

At the hearing, insurance adjuster Susan Kosinski testified that, at the time of the C&R, the employee was being paid TTD benefits and medical benefits.  She testified she received a faxed request from the employee’s physician for pre-authorization of an IDET surgery on September 10, 2002, and approved that surgery by a telephone call to the physician’s office on September 11, 2002.  She testified she did not contact the employee concerning that surgery, and that her practice is not to contact an employee under those circumstances, but to leave the scheduling of the surgery to the physician and patient.  She believes the employee and Dr. Anderson did arrange the surgery, because the employee sent her a letter on October 7, 2002, asking her to make travel arrangements for his pre-operative appointment, and for his surgery.  She testified she received this letter on October 11, 2002, and made the travel arrangements on October 14, 2002.  She testified she never told anyone she would not approve the surgery, and did not withhold approval of the procedure pending his signing of the C&R.  

At the hearing, and in its brief, the employee argued the C&R should be set aside because it was obtained by the employer through fraud and duress.  He asserted the employer withheld information from him concerning the cause of his injury, and resisted his discovery requests.  He also asserted the employer withheld approval of a needed surgical procedure unless he signed the settlement.  He asserted old, unrelated and misleading medical reports were referenced in the C&R, and that not all the relevant medical records were attached to the C&R.  He asserted the employer did not include mention of his July 2001 mini stroke in the C&R, when the employer knew that the stroke was compensable.  He asserted he did not initial each page of the C&R because not all of the medical records were properly cited in the document, and because not all of the medical records were attached.  He asserted that he did not understand he was waiving reemployment benefits and PTD benefits.  He asserted he did not know the full extent of his injury until his IDET surgery.  He indicated he left Dr. Klimow when he found out she was “working for the adjuster.”  He asserted the employer knew that Dr. Anderson recommended additional treatment, and so they knew that he was not yet medically stable.  Consequently it knew Dr. Klimow’s PPI rating and the rehabilitation specialist Cluff’s eligibility report were premature and invalid.  He also asserted Ms. Williams from the Injured Workers’ Alliance misrepresented matters to him and failed to responsibly defend his benefits.  Therefore, he argued, the C&R was obtained through misrepresentation and improper pressure, and it should be voided for fraud and duress.  

He additionally argued the employer has subsequently interfered with his access to medical treatment, depriving him of the benefit of the bargain and violating their C&R agreement.  He argued he needs a cyst removed from his back, a procedure he expects to cost $300,000.00, but the employer is “stagnating” his claim.  He also referred to a copy of a November 5, 2001 computer entry from an unidentified author, obtained from the employer, indicating the adjuster did not recommend offering alternate work to the employee, and argued this reflected interference in his rehabilitation process.
  He argued the employer had failed to act in good faith and fair dealing, and the C&R should be set aside on this basis, as well.  

At the hearing, and in its brief, the employer asserted that it did not dispute the work-related cause of the injury, and had paid benefits based on the injury.  It argued the C&R centered on, and resolved, a discreet dispute concerning reemployment benefits and possibly related PTD benefits, triggered by the RBA’s determination that the employee was not eligible for reemployment benefits.  It argued that additional information related to the cause of the injury would be irrelevant to the specific disputes resolved in the C&R.  It asserted the employee’s time loss and medical benefits were being paid at the time of the C&R, and that the first controversion denying any medical benefits was not issued until 10 months after the C&R.  It argued there was no coercion or duress from withholding of medical treatment at the time of the C&R.  It argued that all the medical records addressed in the C&R were related to his long-standing back problems, and in no way tainted the C&R.  It argued there is no “clear and convincing” evidence of fraud or duress, as the Alaska Supreme Court required in Blanas v. Brower
 to set aside a C&R.
  

In our March 3, 2006 final decision and order, we found and concluded:

Based on our review of the record, we find the evidence is consistent that the employer’s adjuster contacted the employee’s physician’s office and pre-authorized his IDET surgery on or about September 11, 2002.  We find no evidence in the record that the employer ever withdrew that approval, or that the employer ever threatened to withdraw that approval.  We find the record reflects the employee was receiving compensation throughout the settlement negotiation.  Based on our review of the record, we find no credible, specific evidence of misrepresentation or fraud or duress by the employer to coerce the employee to sign the C&R.  

Although the employee argued he did not receive the benefit of the bargain in the C&R because he is not now receiving medical benefits, the argument is simply not relevant to the request to vacate the C&R.  The C&R affected only reemployment benefits and PTD benefits. . . .  

We find the employee has failed to prove by the preponderance of the evidence, much less by clear and convincing evidence, that the employer engaged in fraud or misrepresentation to coerce the employee into signing the C&R.  We conclude the C&R, approved on October 17, 2002, cannot be set aside.  Consequently, we must deny and dismiss the employee's claim.
 

Consequently, we denied the employee's petition for an order setting aside his October 17, 2002 C&R.

On March 17, 2006, the employee filed a Petition for Reconsideration Under AS 44.62.540 and 8 AAC 45.050 of Decision and Order No. 06-0053,
 requesting that we reconsider our March 3, 2006 decision.  In his petition, he reasserted his arguments from the hearing on February 16, 2006 for setting aside the C&R.  However, he additionally argued he was denied due process by us when he was not provided the opportunity to appear in a hearing before signing the C&R.  He argued we erred in initially approving the C&R when it misrepresented Dr. Klimow as his physician, rather than Dr. Anderson.  He argued we erred in our March 3, 2006 decision by relying on his October 7, 2002 contact with the adjuster to show he knew his surgery had been approved before he signed the C&R.  He additionally argued that the C&R did “not state that signing of releases is a prerequisite to receiving the benefit of the C&R.” 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
RECONSIDERATION

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

In response to the employee’s petition, we have examined the written record of this case, the hearing testimony, and our decision and order.  Although the employee is raising a number of issues he fully argued in the February 16, 2006 hearing, he is also arguing that we made several errors in our approval of the C&R and in our March 3, 2006 decision.  Because these issues are new, we will exercise our discretion to reconsider our March 3, 2006 decision under AS 44.62.540 in light of those issues.

II.
THE COMPROMISE AND RELEASE AGREEMENT

At the time of the employee’s injury, AS 23.30.012 provided for our review of settlement agreements, in part:

At any time after death, or after 30 days subsequent to the date of injury, the employer and the employee . . . have the right to reach an agreement in regard to a claim for injury . . . under this chapter . . . but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump‑sum settlements when it appears to be in the best interest of the employee.  

In the petition for reconsideration, the employee argued he was denied due process when he was not provided the opportunity to appear in a hearing with us before signing the C&R.  He argued we erred in initially approving the C&R when it misrepresented Dr. Klimow as his physician, rather than Dr. Anderson.  He argued we erred in our March 3, 2006 decision by relying on his October 7, 2002 contact with the adjuster to show he knew his surgery had been approved before he signed the C&R.  He additionally argued that the C&R did “not state that signing of releases is a prerequisite to receiving the benefit of the C&R.” 

As we noted in our March 3, 2006 decision and order, in Olsen Logging Co. v. Lawson, 
 the Alaska Supreme Court specifically addressed the question of whether we may set aside an approved C&R.  The Court noted that under AS 23.30.012, settlement agreements reviewed and approved by a board panel "have the same legal effect as awards, except that they are more difficult to set aside."
  The Court held that we do not have authority to set aside an agreed settlement under AS 23.30.130 for mistakes of fact.
  However, in Blanas v. Brower
 the Court found that we do have the implied authority to set aside C&Rs when the agreement has been secured by either the employee's or employer's fraud, fraudulent misrepresentation, or fraud upon the board or court.
  The "clear and convincing" standard of proof is required to overturn a C&R for duress or fraud.
  A party's claim of fraud can be considered as a basis of overturning a C&R only if the fraud or fraudulent misrepresentation was committed by the opposing party.
  Therefore, we can consider a claim made by the employee only if he is asserting that the signature or approval of the C&R was obtained through duress or fraud by the employer.
  

The employee asserts he was denied due process when he was not provided the opportunity to appear in a hearing with us before he signed the C&R.  The process for C&Rs under the Alaska Workers’ Compensation Act is governed by AS 23.30.012, and AS 23.30.012 does not provide for a hearing before a party signs a proposed C&R.  We additionally note that AS 23.30.012 does not even require a hearing before approval of a C&R by us, but simply gives us the discretion to order a hearing.  We find no evidence in the record to reflect a request by a party for a hearing concerning the C&R when it was submitted to us.  At the time of our consideration of the proposed C&R, we found no need to exercise our discretion to require a hearing.  We cannot find the employee was denied any process due to him under the Alaska Workers’ Compensation Act at the time of his signature of the C&R.

The employee also argues we erred in initially approving the C&R when it misrepresented Dr. Klimow as his physician, rather than Dr. Anderson.  We have again reviewed the C&R, and note that it gives an accurate, if sketchy, history of the employee’s medical treatment, and that it reflects that the employee was treated by Dr. Anderson as of June 2002.
  Dr. Klimow approved the various job descriptions for the employee in November 2001, at which time Dr. Klimow was the employee’s treating physician.  The RBA denied the employee’s eligibility for reemployment benefits on January 8, 2002, based on treating physician Dr. Klimow’s opinions.  We find the C&R reflects this sequence of events.  Although the employee has subsequently argued that Dr. Anderson’s opinions should retroactively void Dr. Klimow’s opinion, we note that the C&R clearly reflects that the parties were disputing whether the RBA determination was accurate or not.  That dispute between the parties persists to this day.  We find the C&R candidly identifies the parties’ dispute, and we can find no evidence of fraud in the information provided in the C&R.

The employee also argues we erred in our March 3, 2006 decision by relying on his October 7, 2002 contact with the adjuster to show he knew his surgery had been approved before he signed the C&R.  Although we briefly discussed the employee’s October 7, 2002 letter to his adjuster to arrange his transportation for his IDET surgery, we made no specific interpretation or finding concerning his knowledge as reflected in the letter.  In our March 3, 2006 decision we reviewed the evidence from the hearing record, and our actual findings were: “[T]hat the employer’s adjuster contacted the employee’s physician’s office and pre-authorized his IDET surgery on or about September 11, 2002.  We find no evidence in the record that the employer ever withdrew that approval, or that the employer ever threatened to withdraw that approval.”
  We find no evidence in the employee’s allegation of error that reflects fraud or duress by the employer. 

The employee additionally argued that the C&R did “not state that signing of releases is a prerequisite to receiving the benefit of the C&R.”  The C&R affected only PTD benefits and reemployment benefits.  Under the C&R, the employee was to receive a lump sum settlement, and PTD benefits and reemployment benefits were to be completely waived.  The C&R had no bearing on the employee’s entitlement to other forms of benefits, such as medical benefits or TTD benefits under the Alaska Workers’ Compensation Act.  Whether or not the C&R is ever vacated, it will have no effect on any dispute between the parties concerning releases or concerning any form of benefits, except PTD benefits and reemployment benefits.  We find the parties’ dispute over releases reflects no evidence of fraud or duress by the employer related to the C&R. 

We cannot find the employee has shown by clear and convincing evidence that the employer engaged in fraud or misrepresentation to coerce the employee to sign, or to induce us to approve, the C&R.  We conclude the C&R, approved on October 17, 2002, cannot be set aside.  Consequently, we must deny and dismiss the employee's petition for reconsideration. 

ORDER
1.
Under AS 44.62.540, we decline to reconsider our March 3, 2006 decision and order, AWCB Decision No. 06-0053, in which we declined to vacate the C&R between the parties.  

2.
The Partial C&R between the parties, approved on October 17, 2002, remains in force and effect.

Dated at Fairbanks, Alaska this 24th day of April, 2006.





ALASKA WORKERS' COMPENSATION BOARD








____________________________                                







William Walters,  Designated Chairman








____________________________                                







Chris Johansen,  Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of TERRY L. SMITH employee / peitioner v. CSK AUTO, INC., employer; ROYAL INSURANCE CO. OF AMERICA, insurer / respondents; Case No. 200106934; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 24th  day of April, 2006.
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Victoria J. Zalewski, Workers’ Comp. Tech.
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