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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	DANIEL L. WILSON, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

CHUGACH SUPPORT SERVICES INC,

                                                  Employer,

                                                   and 

ZURICH AMERICAN INS CO,

                                                  Insurer,

                                                     Defendants..

	)
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)
	FINAL DECISION AND ORDER

AWCB Case No.  200321736
AWCB Decision No. 06-0091 

Filed with AWCB Fairbanks, Alaska

on April 24, 2006


We heard the employee’s claim for medical benefits, penalties, interest, attorney fees, and legal costs, in Fairbanks, Alaska on March 16, 2006.  Attorney Allan Cheeks represented the employee.  Attorney Robert Bredesen represented the employer and insurer ("employer").  We kept the record open to receive a supplemental affidavit of attorney fees and any objections to fees, and closed the record when we next met, March 30, 2006.

ISSUES

(1)  
Is the employee entitled to an award of additional medical benefits, under AS 23.30.095(a)?

(2)  
Is the employee entitled to penalties, under AS 23.30.155(e)?

(3)  
Is the employee entitled to interest, under AS 23.30.155(p)?

(4) 
Is the employee entitled to attorney fees and legal costs, under AS 23.30.145(b)?

CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee injured his lower back unloading rolls of carpet from a truck, while working for the employer as a carpet layer and flooring installer for the employer on October 16, 2003.
  Although the back pain persisted, the employee continued his work.  On December 24, 2003, physician assistant Eva Hansen, PA-C, examined the employee at the Fairbanks Urgent Care Center, assessing a thoracolumber strain, and prescribing icing, heat, muscle relaxants, and an analgesic.
  PA-C Hansen treated the employee on several occasions.  On March 19, 2004, physician assistant Paul Finch, PA-C, examined the employee at the Tanana Valley Clinic.  A March 25, 2004, n MRI
 revealed disc bulging at L5-S1.
  PA-C Finch prescribed exercises, muscle relaxants, anti-inflammatories, and Vicodin.
  

Orthopedic surgeon David Witham, M.D., saw the employee on May 4, 2004, and diagnosed lumbar strain and L5-S1 desiccation.
  Dr. Witham recommended the employee find work not involving physical labor, and avoid repetitive bending, lifting, or twisting.
  He indicated the employee is not a candidate for surgery, but recommended physical therapy.
  The employee attended four out of nine scheduled physical therapy appointments from June 17, 2004 through July 23, 2004.
  

Richard Cobden, M.D., examined the employee on August 5, 2004, diagnosing chronic degenerative disc disease and lumbar strain syndrome at L5-S1, with persistent and resistant symptoms.
  Dr. Cobden agreed the employee should find lighter work than carpet laying, and recommended the employee undergo vocational rehabilitation.
  He indicated the employee was medically stable, and rated the employee with an 8 percent whole-person permanent partial impairment (“PPI”) under the American Medical Association Guides to the Evaluation of Permanent Impairment (“AMA Guides”), 5th Edition.
  Dr. Cobden recommended protective measures , such as a lumbar corset, but recommended no other specific treatment.
   He indicated the employee should return for medical attention as needed.
  

Orthopedist John Ballard, M.D., conducted an employer’s medical examination
 of the employee on September 30, 2004.  Dr. Ballard reported he believed the employee suffered degenerative disc disease, pre-existing his injury,
  He noted the employee had seen a chiropractor [Jonathan Victoriano, D.C.], for treatment of his low back.
  Dr. Ballard found positive Waddell and Marxer’s responses, and indicated he had doubts about the validity of the employee’s subjective complaints.
  He believed the employee’s heavy labor at work temporarily aggravated the employee’s symptoms, but that aggravation had resolved by the time he saw Dr. Cobden on August 5, 2004.
  He believed the employee was medically stable August 5, 2005, and had no ratable impairment related to his work injury.
  He recommended only a home exercise program for ongoing treatment.

On referral from his family physician, Victor Bartling, D.O., the employee saw anesthesiologist Nancy Cross, M.D., for pain management, beginning on January 14, 2005.  Dr. Cross indicated anti-inflammatories, physical therapy, and home exercise have not improved his symptoms.
  She noted his work injury and assessed lumbar degenerative disc disease at L5-S1.
  Dr. Cross prescribed a lumbar steroid epidural injection, combined with physical therapy.
  She referred the employee to psychologist Robert Trombley, PhD, to attempt biobehavioral pain control, and to a urinalysis for screening before the injection procedure.
  Dr. Cross performed a translaminar epidural steroid injection at L5-S1 on January 24, 2005.
  

On February 15, 2005, orthopedic surgeon Charles Brooks, M.D., evaluated the employee at our request.
  Dr. Brooks noted the employee had received chiropractic treatment for cervical, shoulder, and low back pain by Dr. Victoriano in two visits, in August and September 2003.
  Dr. Brooks indicated the employee’s pre-existing degenerative disc disease had been aggravated by his October 2003 work injury.
  Dr. Brooks diagnosed the employee’s work injury as a lumbar strain / sprain, which resulted in his need for treatment.
  He indicated the employee’s L5-S1 disc bulge pre-existed his injury, but may have been worsened by his work or avocational activities in October 2003.
  He indicated no further treatment than a home exercise program was necessary.
  He believed that with proper body mechanics, the employee could return to carpet laying, but should avoid work involving repetitive twisting, bending, or holding one position.
  He rated the employee with a 6 percent PPI under the AMA Guides.
  Dr. Brooks reported the employee admitted some polysubstance abuse.

On February 15, 2005, Dr. Bartling noted the employee’s pain was interfering with his sleep, and prescribed Nortryptyline, Relafen, and Skelaxin.
  Dr. Bartling declined to give the employee narcotic pain medications, but referred him back to Dr. Cross for follow-up.
  On March 29, 2005, Dr. Bartling noted the employee received only a few weeks relief from the epidural injections, but that his pain had returned.
  He again referred the employee to follow up with Dr. Cross.
  He noted the employee’s medications helped with his sleep.
  Dr. Bartlet renewed the prescriptions for Nortryptyline and Relafen.
  He recommended the employee discontinue use of alcohol and marijuana.
  

On February 17, 2005, Dr. Cross noted the employee received very limited relief from the initial injection, and recommended a left lumber facet injection at L4-5, L5-S1 to attempt to target his lumbar facette arthropathy and left sided radiating pain.
  Dr. Cross administered that injection on February 21, 2005.
  

A number of disputes arose between the parties, which were resolved, in part, through two compromise and release (“C&R”) agreements.  In a C&R approved by us on August 17, 2004, resolved all disputes over benefits due between December 7, 2003 and June 19, 2004, paying to the employee $1,000.00 and to his attorney’s trust account $14,937.26, pending reimbursement to the state for unemployment compensation benefits received by the employee during that period.  In a second C&R, approved by us on April 14, 2005, the parties resolved all the employee’s claims for benefits, waiving all benefits, except future medical benefits, in exchange for a payment of $6,655.52 plus attorney fees.

Based on Dr. Brooks’ report, the employer controverted the employee’s medical benefits on June 28, 2005.
  The employee filed a Workers’ Compensation Claim for medical benefits on July 5, 2005.
  The employer again controverted medical benefits on August 12, 2005. 

In a deposition of the employee on September 28, 2005, the employer asked the employee about what he told Dr. Brooks about using illicit drugs,  whether and to what extent he used illicit drugs since his injury, and who provided those drugs.
  The employee’s attorney objected to the relevance of those questions and asserted the employee’s privilege against self-incrimination, instructing the employee not to answer those questions.
  The employer reiterated those questions in written interrogatories to the employee on November 21, 2005, adding questions concerning whether he had admitted his workers’ compensation claim was fraudulent to the person or persons supplying the illicit drugs.
  Once again, the employee’s attorney made the same objection and asserted the same privilege.

The employer filed a Petition to Compel Discovery on December 13, 2005, requesting us to order the employee to respond to the employer’s questions concerning illicit drug use.
  In a prehearing conference on February 9, 2006, Board Designee Sandra Stuller declined to order the employee to respond to the November 12, 2005 interrogatories.  The employer’s appeal of the Board Designee determination was set for a hearing on February 16, 2006.
  In our interlocutory decision and order on March 2, 2006, we declined to compel the employee to respond over his Fifth Amendment objections.
  We found the Board Designee had a rational basis and substantial evidence to support her determination, and we affirmed her ruling on this matter in the February 9, 2006 Prehearing Conference Summary.

In a prehearing conference on October 20, 2005, the employee’s Workers’ Compensation Claim was set for hearing on March 16, 2006.
  The issues were identified as outstanding medical bills, continued medical treatment, penalties, interest, attorney fees, and costs.

At the hearing on March 16, 2006, the employee testified he had worked for the employer on three earlier occasions.  He testified concerning his injury unloading the truck in October 2003.  He testified his neck, shoulders and back were sore in August and September 2003, because he had been performing heavy work for the employer, but had no specific trauma at that time, and missed no work.  He testified the chiropractic treatment had been effective at that time.  He testified he had releases those records to the employer, and had not tried to hide anything.  

The employee testified the physical therapy sessions in 2004 had not been helpful, but that he followed through with the physical therapy following his epidural injections in 2005.  He testified the injections had been painful, but had provided about three months of relief.  He testified his physician indicated the relief should have lasted six to twelve months.  He testified Drs. Cobden and Witham had referred him to Dr. Bartling because they could not help him with orthopedic procedures.  He testified Dr. Bartling had treated him with medications.  He testified his medical bills had been turned over to collection, and the Tanana Valley Clinic refuses to make an appointment for him until the bills are addressed.  He testified that one of the physical therapists had recommended that he consider getting a TENS unit to control the pain, and that he would like to explore that possibility if he can secure ongoing medical care.  

He testified his bills for unpaid treatment related to his back are reflected in an Advanced Pain Center Patient Ledger, dated September 14, 2005, totaling $4,793.00,
 and in a Tanana Valley Clinic Patient Chart dated March 8, 2006, totaling $285.00.
 He testified his unpaid prescription costs related to his back are reflected in a Professional Pharmacy Account Summary dated September 14, 2005, totaling $524.51.
   He testified he is not requesting payment for any narcotic medications.

At the hearing, and in its brief, the employer argued the employee has demonstrated a pattern of drug seeking behavior, and is clearly not credible.  It asserted the record shows his back condition preceded his injury date, he has no objective findings of injury, and his subjective complaints are not reliable.  It argued the opinions of Drs. Cobden, Ballard, and Brooks all indicate the employee’s temporary symptoms from the work incident resolved no later than August 2004.  It argued the treatment received by the employee was provided by physicians who were unaware of the employee’s drug-seeking, and after Drs. Cobden, Ballard, and Brooks had all recommended no additional treatment.  Consequently, it argued, these treatments were neither reasonable nor necessary nor within the realm of accepted medical practice, and should be denied. 

At the hearing, and in his brief, the employee argued all the physicians determined that the employee had a compensable work injury, and the employee was actively undergoing treatment at the recommendation of his physicians when his medical care was controverted.  He testified his treatment had been recommended within two years of his injury, and that under the Alaska Supreme Court decision in Weidner & Associates v. Hibdon,
 the employer has failed to show the treatment was unreasonable or unnecessary.  He asserted he is not seeking narcotics, and argued the employer is attempting to confuse the issues by asserting irrelevant accusations of drug use.  He argued he is entitled to payment of his medical and prescription bills.  He asserted he hopes to use his ongoing medical benefits to explore the possibility of a TENS unit for controlling the pain from his work injury.  He requested we order payment of the claimed medical benefits, penalties, interest, attorney fees and legal costs. 
The employee filed an Affidavit of Counsel Re: Attorney Fees and Costs on March 13, 2006, itemizing 42.9 hours of attorney time at $200.00 per hour, for a total of $8,580.00 in attorney fees.
   He filed a Supplemental Affidavit of Counsel Re: Attorney Fees and Costs on March 17, 2006, itemizing an additional 19.5 hours of attorney time, totaling an additional $3,900.00 in fees.

The employer filed an Objection to Supplemental Affidavit of Attorney Fees dated March 27, 2006, asserting that the 20.5 hours claimed by the employee’s counsel for the day of the hearing and the two preceding days was excessive.  It asserted the hearing testimony was limited and the issues were narrow.  It argued that no more than a total of 3.5 hours were reasonable for the employee’s counsel to prepare for and attend the hearing during those days.  The employee filed an Opposition to Objection to Supplemental Affidavit of Counsel re: Attorney Fees on March 29, 2006,
 asserting the attorney’s extensive preparation and meeting with the employee had been necessary to going over possible areas of testimony and cross-examination, and preparation of opening and closing arguments. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
MEDICAL BENEFITS

The Alaska Workers' Compensation Act at AS 23.30.095(a) provides, in part: “The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....”  At AS 23.30.120 the Act provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment or disability benefit and employment.
  This presumption continues during the course of recovery from the injury and disability.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The Court also held the presumption of compensability under AS 23.30.120(a) specifically applies to claims for medical benefits.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under AS 23.30.095(a).
  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  

In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  In the instant case, the employee was receiving pain management treatment related to the aftermath of spinal surgery.  We find this to be a highly technical area of medicine, and we conclude medical evidence is necessary to raise the presumption of compensability.

We find that the medical records of Drs. Witham, Cobden, Bartling, and Cross all indicate the employee’s persistent lumbar strain syndrome resulted or was aggravated from his work injury.  We also find those physicians recommended, and / or provided a continuing course of pain management treatment for those symptoms.  We find this is sufficient medical evidence to raise the presumption of compensability for the employee’s ongoing course of pain management treatment.
   

The employee also requests to be permitted to explore possible additional treatment to relieve his disabling symptoms, specifically he hopes to be evaluated for a TENS unit, as recommended by one of his physical therapists.  As we noted above, AS 23.30.120 provides a presumption of compensability for continuing medical benefits for injuries and symptoms related to work. 
  

There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the treatment is not related to the injury, and not reasonable and necessary; or (2) eliminating all reasonable possibilities that the treatment is reasonable and necessary for a work-related condition.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  Dr. Brooks felt the employee’s pre-existing degenerative condition may have been substantially aggravated by work or avocational activities at the time of his work injury.  Dr. Ballard felt the employee’s work injury was only a temporary aggravation, which had resolved by the time of his examination.  Dr. Brooks’ opinion does not eliminate work as a possible cause of the employee’s symptoms.  Dr. Ballard’s opinion asserts the work injury was fully resolved by August 2004.  If, for the sake of analysis, we assume that substantial evidence supports this opinion, the presumption of continuing compensability would be rebutted, and the employee must prove the elements of his continuing entitlement to medical care by a preponderance of the evidence.
 

Accordingly, we have reviewed the entire medical and hearing record.  We find the overwhelming preponderance of the evidence in the available medical record indicates the employee’s disabling symptoms from his lumbar strain syndrome resulted from, or was substantially aggravated by his work injury.  Based on the preponderance of the evidence, especially the medical records and opinions of Drs. Bartling and Cross, we find that employee’s work related symptoms have persisted.  Accordingly, we conclude the employee is entitled to continuing reasonable and necessary medical benefits for those symptoms.  Because the employee has not yet been evaluated for a TENS unit, we find that issue is premature, and we decline to address that specific treatment.

The employee also claims payment for the unpaid conservative care provided by his physicians.  As noted above, once the presumption attaches, in most cases substantial evidence must be produced showing the claimed medical treatment is not reasonable and necessary for the work-related injury symptoms.
  However, in Weidner & Associates v. Hibdon,
 the Alaska Supreme Court held specific medical treatment recommended by a treating physician and sought by an injured worker within two years of an injury is compensable, unless the employer can meet the “heavy burden” of proving such care is unreasonable, unnecessary and outside the scope of accepted medical practice.  The Court’s decision develops the presumption analysis, as first articulated in Carter, by making the employer’s burden of rebutting the compensability of a particular treatment much greater than a “preponderance of the evidence.”  Between two legitimate, yet contradictory opinions about the efficacy of treatment, the employee may choose to follow the recommendations of his/her own physician.  The employer must demonstrate the treatment is neither reasonable, necessary, nor within the realm of acceptable medical practice.
  

In the instant case, the employer’s physician Dr. Ballard, and the SIME physician, Dr. Brooks, recommend only a home-exercise program for the employee’s persisting symptoms.  Nevertheless, the employee’s physicians, Drs. Bartling and Cross found that the employee’s symptoms persisting from the work injury could respond to treatment, and have continued to provide conservative care in the form of steroid injections, physical therapy, and in the form of anti-inflammatory, muscle relaxant, and sleep-inducing medications within the two-year time limit of Hibdon.  Although the employer vigorously argues we should interpret the employee’s medical care as drug-seeking behavior, we note that none of the claimed treatment or medications involve narcotics or other substance normally subject to substance abuse.
  In our review of the record of this case, we cannot find medical evidence to show that the medical care and therapy provided through Drs. Bartling and Cross was not reasonable, not necessary, and not within the realm of acceptable medical practice.
  Based on our review of the record, we find the claimant is entitled to medical benefits for the treatment, as recommended by his treating physicians pursuant to AS 23.30.095(a) and the Court’s ruling in Hibdon.
  We will award the payment of the specific medical benefits claimed by the employee. 

II
PENALTIES
AS 23.30.155(e) provides in part:

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid.  Subsequent compensation shall be paid in installments, every 14 days . . . .

(d) If the employer controverts the right to compensation the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death.

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.

The employee claims penalties for the unpaid medical benefits, as provided in AS 23.30.155(e).  Nevertheless, the record reflects that the employer filed a Notice of Controversion dated June 28, 2005, in accord with AS 23.30.155(d), denying medical benefits based on Dr. Brooks’ report.  The Alaska Supreme Court held in Harp v. Arco Alaska, Inc.
, that an employer or insurer must have specific evidence for a good faith controversion:  

A controversion notice must be filed in good faith to protect an employer from imposition of a penalty.... For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.

Because the employer in Harp did not have substantial evidence to support its controversion, the Court found the controversion was not in good faith, and that a penalty was due under AS 23.30.155(e).
  In the instant case, the employer controverted the employee’s medical benefits based on Dr. Brooks’ recommendation of no additional formal treatment.  In Bailey v. Texas Instruments Inc.,
 the Alaska Supreme Court held that the opinion of a medical witness can provide substantial evidence sufficient to allow an employer to prevail at hearing, if uncontradicted, and that such an opinion is substantial evidence
 to support a controversion in good faith.
  We find Dr. Brooks’ report provides substantial evidence supporting the employer’s denial of additional formal medical treatment.
  We find Dr. Brook’s opinion provides sufficient evidence to support a good faith controversion.  Accordingly, we conclude no penalties are due under AS 23.30.155(e).

III.
INTEREST
AS 23.30.155(p) provides, in part:

An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

8 AAC 45.142 provides, in part:

(a)
If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b) The employer shall pay interest

. . . .


(3) on late-paid medical benefits to

(A) The employee … if the employee has paid the provider … or

(B) To the provider if the medical benefits have not been paid.

AS 23.30.155(p) and our regulation at 8 AAC 45.142 require the payment of interest at a statutory rate, as provided at AS 09.30.070(a), from the date at which each installment of compensation, including medical compensation, is due.
  The Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
  Accordingly, we will award interest to the employee, in accord with AS 23.30.155(p) and 8 AAC 45.5142, on all unpaid benefits awarded by this decision, from the dates on which those benefits were due. 

IV.
ATTORNEY FEES AND LEGAL COSTS 

AS 23.30.145(b) provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  In this case, we find the payment of the benefits claimed by the employee, was resisted by the action of the employer.
  The employee seeks an award of attorney's fee and legal costs under subsection AS 23.30.145.  We have awarded the employee the claimed medical benefits and interest.  Consequently, we can award fees and costs under AS 23.30.145(b).
  

Subsection .145(b) requires the award of attorney fees and costs to be reasonable. The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  We consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for the successful prosecution of a claim.
    

In light of these factors, we have examined the record of this case.  The employee filed affidavits of attorney fees, itemizing 62.4 hours of attorney time at $200.00 per hour, totaling $12,480 in attorney fees.  We find the claimed hourly rate of the employee’s attorney is within a reasonable range, in light of recent decisions.
  We find this was a tenaciously litigated case.

Having considered the nature, length, and complexity of the services performed, the tenacious resistance of the employer, as well as the nature of the benefits resulting from the services obtained, we find the above-mentioned attorney fees reasonable for the successful prosecution of the employee’s claim for medical benefits.  We will award a total of $12,480.00 as reasonable attorney fees, under AS 23.30.145(b).  

ORDER

1.
The employer shall pay the employee’s claimed medical benefits, under AS 23.30.095(a), as discussed in this decision and order.  The employee is entitled to continuing reasonable and necessary medical care related to the symptoms from his work injury.

2.
The employee’s claim for penalties, under AS 23.30.155(e), is denied and dismissed.

3.
The employer shall pay interest in accord with AS 23.30.155(p) and 8 AAC 45.142, on all late-paid medical benefits awarded in this decision, from the date each installment of benefits was due.

4.
The employer shall pay the employee  $12,480.00 as reasonable attorney fees, under AS 23.30.145(b).  

Dated at Fairbanks, Alaska this  24th day of April, 2006.





ALASKA WORKERS' COMPENSATION BOARD
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William Walters,  Designated Chairman
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Chris Johansen,  Member








____________________________                                







Damian J. Thomas,  Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DANIEL L. WILSON employee / applicant; v. CHUGACH SUPPORT SERVICES INC, employer; ZURICH AMERICAN INSURANCE CO., insurer / defendants; Case No. 200321736; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on April 24, 2006.
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