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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	THOMAS J. MCCARTHY, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

GHEMM COMPANY INC,

                                                  Employer,

                                                   and 

LIBERTY NORTHWEST INSUR. CO.,

                                                  Insurer,

                                                     Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200406809
AWCB Decision No. 06-0092

Filed with AWCB Fairbanks, Alaska

on April 21, 2006


We heard the employee’s claim for medical benefits, medical-related transportation benefits, temporary total disability (“TTD”) benefits, permanent partial impairment (“PPI”) benefits, attorney fees, and legal costs, in Fairbanks, Alaska on March 16, 2006.  Attorney Michael Patterson represented the employee.  Attorney Constance Livsey represented the employer and insurer ("employer").  We heard this petition with a two-member panel, a quorum under AS 23.30.005(f).  We held the record open to receive a supplemental affidavit of attorney fees, and any response, and closed the record when we next met, March 30, 2006.

ISSUES

(1)  
Is the employee entitled to an award of additional medical benefits, under AS 23.30.095(a)?

(2)  
Is the employee entitled to medical related travel costs, under AS 23.30.095(a), 8 AAC 45.082, and 8 AAC 45.084?

(3)  
Is the employee entitled to additional TTD benefits from February 18, 2004, and continuing, under AS 23.30.185?

(4)  
Is the employee entitled to PPI benefits, under AS 23.30.190?

(5) 
Is the employee entitled to attorney fees and legal costs, under AS 23.30.145(b)?

CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee injured his neck while working for the employer as a carpenter on May 7, 2004, when a garage door panel came off its track during dismantling, fell and struck the employee on the head.  The employee’s fellow workers staunched the employee’s bleeding and administered first aid, and the employee was seen by William Tewson, D.C., later that day.  Dr. Tewson had an X-ray taken of the employee’s spine and diagnosed acute traumatic strain and sprain of the cervical, thoracic, and lumbar spine, and provided a variety of forms of conservative care.
  Dr. Tewson released the employee to return to light work on May 11, 2004,
 but restricted him from work, as of June 28, 2004.
  Dr. Tewson provided a conservative 20-week chiropractic treatment plan for the employee.
 

On referral from Dr. Tewson, the employee came under the care of John Joosse, M.D., on July 7, 2004, who had the impression of an acute cervical sprain from his work axial load head injury, and restricted the employee from work.
  Dr. Joosse noted chronic pain at the base of the employee’s neck and between his shoulders since the accident, with intermittent left hand tingling and numbness.
  Dr. Joosse noted the employee reported he is a recovering addict, with no substance abuse for the last ten years, but requested to avoid narcotic medications.
  Dr. Joosse prescribed Naprosyn, Tylenol, and Zanaflex.
  Dr. Joosse ordered an MRI
 on July 8, 2004, and noted multilevel cervical spondylosis, pre-existing the work injury, and again diagnosed cervical strain.
  Dr. Joosse continued to provide medication for the employee’s symptoms, and referred him to Peter Jiang, M.D. for an epidural steroid injection.
 

Dr. Jiang examined the employee on July 30, 2004, and reviewed the July 8, 2004 MRI.  Dr. Jiang diagnosed cervical degenerative disc disease C2-3 through C6-7, left sided paracentral disc herniation at C7, and C7 radiculopathy.
  Dr. Jiang administered an epidural steroid injection between the T1 and T2 processes.

Dr. Joosse noted the employee had no relief from the injection, but released him to attempt light duty work on August 4, 2004.
  On referral from Dr. Joosse, the employee attended physical therapy from August 5, 2004 through September 22, 2004.

The employee underwent a second epidural steroid injection and a trigger point injection to the trapezius muscle on August 26, 2004.
  On August 31, 2004, Dr. Joosse reported the trigger point injection gave the employee several days’ relief, but the epidural steroid injection provided no respite.
  Dr. Joosse reported the employee was working full time, perfoming light duty finish work for the employer.
  The employee’s symptoms worsened and he sought treatment at the Fairbanks Memorial Hospital emergency room on September 2, 2004.
  Dr. Jiang examined the employee on September 27, 2004, noted the employee’s increased symptoms and inability to continue his work.
  Dr. Jiang noted the employee was suffering cervicogenic headaches.
  Dr. Jiang recommended either a cervical transforaminal injection or a discogram followed by percutaneous needle decompression nucleoplasty of the herniated disc, as the next, more aggressive step in treatment.
  On October 4, 2004, Dr. Joosse recommended the employee undergo the disc nucleoplasty by Dr. Jiang.

The employee returned to his family home in New Jersey, where he came under the care of neurosurgeon David Yazdan, M.D. on December 16, 2004, who noted headaches, paresthesia of the hands in the C6-7 distribution, slightly affected gait, tenderness in the neck and radiating pains, and headaches.
  His impression was cervical posttraumatic and spondylitic radiculopathy.
  At Dr. Yazdan’s request, the employee underwent an MRI of the employee on January 4, 2005, which was read by Sheldon Kaplan, M.D.  Dr. Kaplan found spondylosis and stenosis on multiple cervical levels, and a herniation at C6-7.
  In response to the MRI, in a January 11, 2005 letter to the employer’s insurance adjuster, Dr. Yazdan recommended a three-level decompression at C4-5, C5-6, and C6-7.
  MRI studies of the employee’s brain and thoracic spine on January 19, 2005 were essentially negative.

At the request of the employer, neurologist Paul Williams, M.D., and orthopedist Mark Leadbetter, M.D., performed an employer’s medical examination (“EME”)
 of the employee on February 9, 2005.  In their report, Drs. Williams and Leadbetter indicated he believed the employee suffered subjective complaints of degenerative disc disease, resulting from natural aging.
   They indicated the employee’s axial loading work injury combined with his pre-existing degenerative condition, but could not determine whether the degenerative changes were the source of the employee’s ongoing complaints.
  They indicated the employee suffered a cervical strain, which had resolved, without permanent impairment (“PPI”) rateable under the American Medical Association Guides to the Evaluation of Permanent Impairment (“AMA Guides”), 5th Edition.
 They indicted the employee suffered no disability from his work injury preventing him from returning to his work as a carpenter. They recommended no further treatment related to the work injury.

Based on the report of Drs. Williams and Leadbetter, the employer controverted all the employee’s benefits, effective February 17, 2005.
  The employee filed a Workers’ Compensation Claim for TTD benefits, medical benefits, and a second independent medical evaluation
 on February 23, 2005.
  The employer filed an Answer on March 25, 2005, admitting liability for intermittent TTD benefits and medical benefits through February 17, 2005, but denying all TTD benefits and medical care after that date. 

At our request, neurosurgeon Bruce McCormack, M.D., evaluated the employee on July 18, 2005.  In his report, Dr. McCormack found that the employee’s axial loading injury at work had combined with his pre-existing cervical spinal stenosis to produce a permanent worsening of his cervical condition, producing chronic neck pain, headaches, and radicular tingling and paresthesia.
  He indicated the employee cannot return to his work as a carpenter.
  Dr. McCormack indicated the most common treatment for the employee’s condition is anterior fusion, but he expressed some concern at the loss of mobility and possible surgical failure from a multilevel surgery.
  Dr. McCormack indicated an alternative treatment would be multilevel posterior foraminotomies.
  He indicated the employee should understand that surgery is unlikely to cure all his neck and headache pain.
  Given the employee’s youth, history of substance abuse, and his normal neurologic examination, Dr. McCormack would “lean” toward having the employee live with the condition in the hope that it would improve on its own over time.
  Dr. McCormack indicated that if the employee is offered surgery, but declines it, he could be considered medically stable.

In a prehearing conference on October 28, 2005, the employee’s claim was set for a March 16, 2005 hearing.
  The issues for hearing were identified as: medical benefits (including authorization for surgery), medical-related transportation costs, TTD benefits, permanent partial impairment (“PPI”) benefits, attorney fees, and legal costs.

In his deposition, Dr. McCormack testified the employee’s work injury had aggravated his serious pre-existing degenerative cervical condition, producing the employee’s neck pain, tingling in his hands, and headaches.
  He testified that the anterior fusion surgery would be well within medical community standards for the employee,  but that he would recommend more conservative treatment, such as cortisone shots, facet blocks, alternative medications, radio frequency ablation, or a pain program, and to get him into another line of work.
  He testified that, if the employee refuses surgery, he would be deemed medically stable and rated as DRE cervical Category II; if he has an anterior fusion, he would be Category IV; and if he has posterior foraminotomies, he would be rated in Category III.

In his deposition, Dr. Yazdan testified he believed some of the disc displacement and foraminal narrowing appearing in the employee’s radiographic studies are the result of the employee being struck on the vertex of his head in the accident.
  He believed the disc bulging is related to this blow, as well.
  He testified the employee was trying to be with his brother, a construction contractor, to see what he could do; and that he tried to go back to work a couple of times, unsuccessfully.
  Dr. Yazdan strongly criticized the conclusion by Drs. Williams and Leadbetter that the employee’s symptoms are solely the result of the degenerative processes of aging.
  He testified the employee reports his headaches are increasing in intensity.
  Dr. Yazdan testified that, based on his observation, the employee’s condition is getting worse.
  He testified the anterior fusion surgery could increase the space between the foramina, relieving the employee’s headaches and other symptoms.

In his deposition, Dr. Williams testified that the employee would have recovered from his acute strain within 90 days of the injury. 
   He testified he found no acute changes from his work injury to account for his symptoms, but believes his multilevel degenerative changes may be the source of his discomfort.
 To treat those degenerative changes, Dr. Williams would recommend non-surgical treatment.
  However, the foraminotomy surgery recommended by Dr. Yazdan could be reasonable in this case.

The employer filed a Field Investigator Activity Check Report on February 24, 2006, together with a CD of surreptitiously obtained video.  This report and video CD had been prepared by field investigator Jeffrey Friedman of the Access Investigative Group.  Mr. Friedman reported, and the video showed, the employee arriving at the condominium construction site named “Monmouth Luxury Penthouses” at approximately 7:30 am on the three days from December 13, 2005 through December 15, 2005.
  On several occasions the employee was observed coming out of the building, purchasing two cups of coffee, and re-entering.
  The employee left the building at about 9:30 am, each day.  On the final day he was observed carrying out some sort of tools.
  The investigator reported he entered the building, but was unable to identify on which floor of the building the employee was working.
  One of the workers told the investigator that numerous contractors were working on the site, but that the employee was unknown to him.
  The investigator concluded the employee was employed in the contracting trade at the site.
  

In his deposition, the employee testified he received unemployment benefits for 22 weeks after returning to New Jersey.
  At the hearing on March 16 2006, the employee testified he began carpentry work at 17 years of age, eventually becoming a journeyman carpenter, with experience in framing and some historical restoration.  He testified his treatment by Drs. Tewson, Joosse, and Jiang did not really improve his condition.  He found the physical therapy somewhat helpful.  Because he had friends and family in New Jersey, he moved back there.  He testified that the surreptitious video CD shows him on three mornings when he went to the construction site of a luxury condominium project to monitor a relapsed abuser he sponsors in Narcotics Anonymous.  He testified he has been active in Narcotics Anonymous for 12 years.  He testified he did not work on the luxury condominium project.  He also testified his brother does not work on that project.  He testified the object he was carry on the final day was a small compressor he loaned to the man he was sponsoring in Narcotics Anonymous.

In the hearing, Arnie Brown, owner of Titan Home Builders, testified the employee worked for him the summer before his injury.  He testified the employee was highly skilled and a conscientious worker.

In the hearing Corey Lee Elms, the former construction supervisor for the employer, testified he was supervising the employee when the employee was injured.  He testified concerning events of the injury.  He testified the employee was knowledgeable and hard working.  He testified the employee wanted to continue working after the work injury, and the employer permitted him to return to trim and finish work, but the employee could not long continue to perform even light work. 

In the hearing, and in its brief, the employer argued Drs. Williams and Leadbetter found the employee medically stable at the time of their examination on February 9, 2005, and he has shown no objective improvement since that date.  It argued Drs. Williams and McCormack showed that surgery is unlikely to improve the employee’s condition and that only conservative care is warranted.  It argued the preponderance of the evidence shows the employee is medically stable and not entitled to additional TTD benefits.  Additionally, the employee is not entitled to any TTD benefits for periods in which he received unemployment benefits until after he has repaid those benefits, as required by the Alaska Supreme Court opinion in Aleyeska Pipeline Service Company v. DeShong.  It additionally argued the deposition comments by Dr. Yazdan and the investigative report and video CD show that the employee has actually been working.

The employer argued that all the physicians, except Dr. Yazdan, indicate that the employee’s injury cause no objective changes in the employee’s condition, only subjective.  It asserted Dr. Yazdan’s opinions are far-fetched.  It argued the surgery recommended by Dr. Yazdan is not actually directed to relieving the symptoms which some physicians feel might be related to the employee’s work injury, contrary to the Alaska Supreme Court’s holding in DeYong v. NANA / Marriott.  Because the surgery is not likely to be successful, and because it is not directed at any condition produced by the work injury, it is not necessary and reasonable, and should be denied under the standards articulated in Weidner Associates v. Hibdon and Bockness v. Brown Jug, Inc.  The employer additionally asserted its opinion  that Dr. McCormack misapplied the AMA Guides when he considered possible PPI ratings for the employee, because the objective changes were not related to the employee’s injury, and he failed to discuss muscle guarding or spasm.  Accordingly, no PPI benefits should be awarded.

In the hearing, and in his brief, the employee argued his treating physicians and the SIME physician all hold the opinion that the employee’s work injury substantially and permanently aggravated his neck condition, and that he cannot return to his work.  He asserted he suffered no symptoms at all prior to his work injury.  He asserted Drs. Yazdan, McCormack, and Jiang all recognized some form of surgery or invasive treatment is an option.  He argued he has not been able to work since September 2004, when his headaches worsened and other symptoms increased, and requested we order the payment of TTD benefits following February 17, 2005.  He asserted he should be allowed to reimburse the unemployment benefits he received during that period, in accord with DeShong.  He requested that we reinstate his medical benefits.  He argued Dr. Yazdan has recommended surgery within two years of his injury, the rest of the medical record is clear that the surgery is an accepted medical practice for the employee’s condition, and that he is entitled to the treatment under the Court’s standards in Hibdon.  He requested we order the employer to provide the surgery recommended by Dr. Yazdan.  He requested that we order PPI benefits after he is medically stable.   

The employee filed an Affidavit of Attorney Fees and Costs on March 16, 2006,
 itemizing 37.93 hours of attorney time, requesting $250.00 per hour, totaling $9,482.50; 14.42 hours of paralegal assistant time at $100.00 per hour, totaling $1442.00; and $3,182.00 in other costs.  The employee filed a Supplemental Affidavit of Attorney Fees and Costs on March 23, 2006,
 itemizing 15.5 hours of attorney time, totaling $3,875.00; one hour of paralegal assistant time, totaling $250.00; and $368.10 in other costs.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
MEDICAL BENEFITS 

The Alaska Workers' Compensation Act at AS 23.30.095(a) provides, in part: “The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....”  At AS 23.30.120 the Act provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  In Meek v. Unocal Corp, the Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  In Municipality of Anchorage v. Carter, the Court held the presumption of compensability under AS 23.30.120(a) specifically applies to claims for medical benefits.
  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment for disability benefit and employment.
  This presumption continues during the course of recovery from the injury and disability.
  A substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  An injury which substantially aggravates disabling symptoms of an underlying condition is compensable, even if there is no objectively demonstrable worsening of the underlying condition.
 If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under AS 23.30.095(a).
  

To make a prima facie case, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
 

In the instant case, we find the medical reports of Drs. Tewson, Joosse, Jiang, Yazdan, Williams, Leadbetter, and McCormack all indicate the axial loading blow to the employee’s head in his work injury produced at least temporary disabling neck and upper extremity symptoms and headaches.  We find these records are sufficient evidence to raise the presumption of the compensability for the employee’s claim for continuing medical benefits.

There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work‑related disability; or (2) eliminating all reasonable possibilities that the disability is work‑related.
  Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  We find that Drs. William and Leadbetter’s report reflects that the employee suffered a temporary aggravation of his symptoms in his work injury, which fully resolved by their examination.  Based on the opinions of Drs. Leadbetter and Williams, the employer terminated all of the employee’s medical benefits in the Controversion Notice of February 17, 2005.  When viewed in isolation, we find the opinions of Drs. Williams and Leadbetter are substantial evidence rebutting the presumption of compensability of the employee’s claim for medical benefits after that date.

Once substantial evidence shows the condition does not result in any additional work-related disability, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  

We have reviewed the entire documentary record, as well as the record from the hearings.  We find the preponderance of the medical evidence, especially the reports of Drs. Jiang, Joosse, Yazdan, and McCormack, and deposition testimony of Drs. Yazdan and McCormack indicate the employee’s cervical condition was made severely symptomatic by his injury, resulting in continuing neck and upper extremity pain and headaches.  We also find the medical reports and the deposition testimony of these physicians reflect that they all recommend continuing regimes of treatment, of one form or another, to attempt to relieve the employee’s severe and disabling symptoms.  Based on these opinions, we find that the preponderance of the medical evidence indicates that the symptoms from the employee’s work injury continue to need treatment.  We conclude that the employee continues to be entitled to medical benefits under AS 23.30.095(a) related to his neck and upper extremity symptoms, and his headaches.

II.
SURGERY 

The employee specifically requests an order awarding medical benefits for the multilevel cervical foraminotomy surgery recommended by his treating physician, Dr. Yazdan.  In his deposition, Dr. Yazdan testified the anterior fusion surgery could increase the space between the foramina, relieving the employee’s headaches and other symptoms.  We find this medical opinion is sufficient evidence to raise the  presumption of compensability for the claimed surgery. 
 
As noted above, once the presumption attaches, in most cases substantial evidence must be produced showing the claimed medical evaluation for treatment is not reasonable and necessary for the work-related injury.
  However, in Weidner & Associates v. Hibdon,
 the Alaska Supreme Court held specific medical treatment recommended by a treating physician and sought by an injured worker within two years of an injury is compensable, unless the employer can meet the “heavy burden” of proving such care is unreasonable, unnecessary and outside the scope of accepted medical practice.  The Court’s decision develops the presumption analysis, as first articulated in Carter, by making the employer’s burden of rebutting the compensability of a particular treatment much greater than a “preponderance of the evidence.”  Between two legitimate, yet contradictory opinions about the efficacy of treatment, the employee may choose to follow the recommendations of his/her own physician.  The employer must demonstrate the treatment is neither reasonable, necessary, nor within the realm of acceptable medical practice.
  

In the instant case, the employee’s physician, Dr. Yazdan, recommended anterior fusion surgery within the two-year time limit of Hibdon.  The employer’s physicians asserted the employee now suffers no work-related symptoms, and so is in need of no work-injury-related treatment.  The employee’s former treating physicians, Drs. Jiang and Joosse, recommended needle decompression nucleoplasty.  The SIME physician, Dr. McCormack, recommended of forms of conservative treatment to enable the employee to lessen and manage his pain, in order to move into a new line of   work.  Nevertheless, in our review of the record of this case, we cannot find medical evidence to show that the surgery recommended was not reasonable, not necessary, and not within the realm of acceptable medical practice.
  Based on our review of the record, we find the claimant is entitled to medical benefits for the surgery, as recommended by his treating physician pursuant to AS 23.30.095(a) and the Court’s ruling in Hibdon.
  We will award the surgical medical benefit claimed by the employee.
 

III.
MEDICAL RELATED TRANSPORTATION 

8 AAC 45.082(d) provides, in part:  "Unless the employer disputes the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 14 days after the employer receives . . .  an itemization of the dates of travel and transportation expenses for each date of travel."  8 AAC 45.084(c) provides that employees must use "the most reasonable and efficient means of transportation under the circumstances", and that if the employer "demonstrates" in a hearing that the employee failed to do so, we may award the reasonable rate.  In addition, 8 AAC 45.084(e) provides that employers must provide payment for “reasonable meals and lodging purchased when obtaining necessary medical treatment ….”   

Based on our review of the medical travel related documentation in the file, and the hearing testimony, we find the employee is entitled to reimbursement of reasonable travel expenses related to his treatment.  Nevertheless, because no specific travel expenses were itemized for our consideration, we will not order any specific claimed expenses or amount. 

IV.
TTD BENEFITS
AS 23.30.185 provides:

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."
  The Act provides for benefits at 80% of the employee's spendable weekly wage during the continuance of disability either total or partial in character but temporary in quality."
  In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

The employee claims TTD benefits for his work injury from the effective date of the employer’s termination of those benefits, February 17, 2004, through the present, until the date of medical stability.  As noted above, the Alaska Supreme Court held in Meek v. Unocal Corp. that AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.
  Above, we found the employee’s current symptoms are related to his work injury.  The employee testified concerning the consequences and symptoms of his work injury, his inability to return to his work, and the work restrictions imposed by his physicians.  We find the documentary record contains medical opinions of his treating physicians indicating the employee suffered disabling pain from his work-related head and neck injury, and that he has been restricted from his work as a carpenter.  Following the Court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to his claim for continuing TTD benefits.  We find the claimant's testimony and the medical treatment are sufficient evidence to raise the presumption that his work injury prevented him from working following the employer’s Controversion denying all benefits on February 17, 2005, and that he is entitled to TTD benefits from that date and continuing.  

We do not find substantial medical evidence in the record to indicate he has the present physical capacity to return to his former work as a carpenter.  Although the employer argued the surreptitious video CD recordings and the private investigator report demonstrated the employee has actually returned to carpentry work, we note that neither the video nor the investigators report show him engaging in any work, but simply show him at a large construction site on three mornings in December 2005.  The employee testified he was at the site those mornings to monitor a lapsed member of Narcotics Anonymous, whom he sponsored in the organization.  We find the employee’s testimony on this matter credible,
 and we find no significant contradictory evidence in the record.  We conclude the presumption of compensability for his claimed disability has not been rebutted.
  However, even if the presumption had been rebutted, we find the overwhelming preponderance of the evidence concerning his injury related work restrictions indicate he has been continuously disabled from his carpentry work since the date of the employer’s Controversion Notice. 
 

Whether or not the employee is disabled, AS 23.30.185 specifically limits the duration of TTD benefits to the date of medical stability.  Based on the opinion’s of Drs. Williams and Leadbetter, the employer asserts the employee was medically stable as of the date of the Controversion. 

AS 23.30.395(21) defines medical stability:  

"[M]edical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for addi​tional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measur​able improvement for a period of 45 days; "this presump​tion may be rebutted by clear and convincing evidence . . . .

In Denuptiis v. Unocal Corp.,
 the Alaska Supreme Court held that, in the absence of any specific standard of proof, we must apply the preponderance of the evidence standard from the Alaska Administrative Procedure Act.
  In the absence of any other explicitly required burden of proof to show medical stability, we conclude the employer must show medical stability by a preponderance of the evidence, as is standard in administrative law proceedings.
  Once medical stability is established and has continued for 45 days, it is presumed to continue until overcome by clear and convincing evidence.
  

In the Municipality of Anchorage v. Leigh,
 the Alaska Supreme Court made it clear that the presumption of medical stability in the statutory definition must be read in the context of the terms that "improvement. . . is not reasonably expected."
  To terminate the employee’s TTD benefits, the employer is required to show medical evidence to establish medical stability.  When the constitutionality
 of the medical stability provision was challenged, The Alaska Supreme Court held: 

The evidence is easily obtained by examining the treating physician.  That is, the treating physician should have no difficulty offering an opinion on whether or not further objectively measurable improvement is expected.  The 45-day provision simply signals when that proof is necessary.  The alleged difficulty in proving the nonexistence of medical stability, simply fades when viewed in light of the proof actually required. 

Based on our review of the record, we find the medical reports and opinions of Drs. Jiang, Joosse, McCormack, and Yazdan indicate that each of those physicians have recommended some form of treatment to alleviate the employee’s disabling symptoms, increasing his physical capacity in order to resume employment in some form.  All of these treatments were recommended within two years of the employee’s injury, and none of these treatments have been shown to be unreasonable, unnecessary, and outside the scope of acceptable medical practice.
  We have determined the employee is entitled to medical benefits, and the employer’s Controversion barring those benefits is now lifted, and the employee can now proceed to secure medical treatment.  By the preponderance of the available evidence, we find that by choosing to follow any of the treatment regimens recommended by these four physicians, the employee’s treatment may be reasonably expected to be sufficiently efficacious to improve his physical capacities in a way that could be measured in a physical capacities evaluation “P.C.E.” 

Considering the medical record and the treatment recommendations from his physicians, we cannot find that "improvement  … [was] not reasonably expected"
 from the recommended forms of treatment.  Accordingly, we cannot find the employee was medically stable as of February 17, 2005.  We conclude he is entitled to TTD benefits for his disability from February 18, 2005 through the date of the hearing, and until he is medically stable or returns to employment, whichever occurs first.
  

However, under AS 23.30.187, the employee is not entitled to any TTD benefits for periods in which he received unemployment benefits until after he has repaid those benefits, as required by the Alaska Supreme Court opinion in Aleyeska Pipeline Service Company v. DeShong.
  Upon the employee serving the employer with documentation of reimbursement of the Employment Security Division in full for any unemployment benefits received by the employee following February 17, 2005, the employee will be entitled to TTD benefits for the periods reimbursed.

V.
PPI BENEFITS
At the time of the employee’s injury, AS 23.30.190 provided, in part:

(a) in case of impairment partial in character but permanent in quality. . . the  compensation is $177,000 multiplied by the employee's percentage of permanent  impairment of the whole person. The compensation is payable in a single lump sum,  except as otherwise provided in AS 23.30.041 . . . ."

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment . . .

(c) The impairment rating determined under (a) of this section shall he reduced by a permanent impairment that existed before the compensable injury.

AS 23.30.190 is specific and mandatory that PPI ratings must be for an impairment which is partial in character and permanent in quality, and calculated under the AMA Guides.  We have consistently followed this statute in our decisions and orders.
  Above, we have determined the employee is not yet medically stable and continues to be entitled to benefits for temporary disability.  We find that the employee’s condition is not yet “permanent in character,” within the meaning of AS 23.30.190.  Accordingly, we conclude the employee is not yet due PPI benefits.  We conclude the claim of the employee, and the defenses of the employer, concerning PPI benefits are premature.  We retain jurisdiction over this issue until such time as it is ripe, if ever, for consideration. 

VI.
ATTORNEY FEES AND LEGAL COSTS 

AS 23.30.145(b) provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  In this case, we find the payment of the benefits claimed by the employee, was resisted by the action of the employer.
  The employee seeks an award of attorney's fee and legal costs under subsection AS 23.30.145.  We have awarded the employee certain claimed medical and TTD benefits.  Consequently, we can award fees and costs under AS 23.30.145(b).
  

Subsection .145(b) requires the award of attorney fees and costs to be reasonable. The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  We consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for the successful prosecution of a claim.
    

In light of these factors, we have examined the record of this case.  The employee’s affidavits of fees and costs itemize 53.43 hours of attorney time, requesting $250.00 per hour, totaling $13,357.50; 15.42 hours of paralegal assistant time at $100.00 per hour, totaling $1,692.00; and $3,550.10 in other costs.  

We have recently found the rate of $250.00 per hour reasonable for employee’s counsel such as the employee’s.
  We find this was a tenaciously litigated case, with an extensive record, and we again find this hourly rate is reasonable.  We find a paralegal cost of $100.00 per hour is reasonable for this attorney’s paralegal assistant.
  We will award attorney fees at the rate of $250.00 per hour, and paralegal assistant costs at $100.00 per hour.  This would bring the total awarded attorney fees to $13,357.50, and $1,692.00 in paralegal assistant costs.

Now, having considered the nature, length, and complexity of the services performed, the tenacious resistance of the employer, as well as the amount of benefits resulting from the services obtained, we find the above-mentioned attorney fees and legal costs reasonable for the successful prosecution of the employee’s claim for benefits.  We will award a total of $13,357.50 as a reasonable attorney fee, $1,692.00 as paralegal assistant costs, and $3,550.10 in other legal costs.  

ORDER

1.
The employer shall provide medical benefits to the employee, under AS 23.30.095(a), from February 18, 2005 through the date of the hearing, and continuing as the nature of the injury or the process of recovery requires.

2.
The employee is entitled to reasonable medical-related transportation costs, when documented, in accord with AS 23.30.095(a), 8 AAC 45.082, and 8 AAC 45.084.

3.
The employer shall pay the employee TTD benefits, under AS 23.30.185, from February 18, 2005 through the date of the hearing, and continuing, in accord with the terms of this decision.

4.
The employee is not yet due PPI benefits under AS 23.30.190.  We retain jurisdiction over this issue.

5. The employer shall pay the employee $13,357.50 as reasonable attorney fees, $1,692.00 as paralegal assistant costs, and $3550.10 in other legal costs, under AS 23.30.145(b).  

Dated at Fairbanks, Alaska this 21st day of April, 2006.
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Damian J. Thomas,  Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of THOMAS J. MCCARTHY employee / applicant; v. GHEMM COMPANY INC, employer; LIBERTY NORTHWEST INSURANCE CO., insurer / defendants; Case No. 200406809; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on April 21, 2006.
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