IN RE ALASKA NATIVE BROTHERHOOD #2
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                            Juneau, Alaska 99802-5512

	IN THE MATTER OF THE ACCUSATION OF THE EMPLOYER’S FAILURE TO INSURE WORKERS’ COMPENSATION LIABILITY,

                                     against,

ALASKA NATIVE BROTHERHOOD #2,

                           Uninsured Employer,

                                                 Respondent.

	)

)

)

)

)

)

)

)

)

)

)

)
	        FINAL

        DECISION AND ORDER

        AWCB Case No.  700001553
        AWCB Decision No.  06-0113

        Filed with AWCB Juneau, Alaska

        on May  08, 2006.


On April 11, 2006, in Juneau, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the Alaska Division of Workers’ Compensation’s petition for assessment of penalties against the employer, Alaska Native Brotherhood #2.  Andrew Ebona, President of Alaska Native Brotherhood #2, appeared at the hearing on behalf of the employer.  Mark Lutz, Compliance Investigator for the State of Alaska Workers’ Compensation Division (“Division”), appeared at the hearing on behalf of the Division.  The record closed at the conclusion of the hearing on April 11, 2006.


ISSUES
Shall the Board assess a civil penalty against the employer under AS 23.30.080(f)?


SUMMARY OF THE EVIDENCE
On February 9, 2006, the Board heard the accusation against the employer, Alaska Native Brotherhood #2, that it failed to carry workers’ compensation insurance.  In our February 14, 2006 decision and order in that matter,
 we summarized the evidence in the case as follows:

The Compliance Investigator for the Workers’ Compensation Division, Mark Lutz, testified in the hearing on February 9, 2006, that he sent a letter to the employer, dated September 28, 2005, which notified the employer that during the process of updating Department of Labor and Workforce Development (“D.OL.”), Workers’ Compensation Division records, those records indicated the employer had not filed a current Notice of Insurance.
  The letter informed the employer of the legal requirement to provide workers’ compensation insurance coverage of employees and to provide the Board proof of that coverage.
  The letter requested a response within ten days.
   The investigator testified no proof of insurance, or of ceasing to be an employer, had been provided in response to this letter.

The Investigator testified that on or about December 29, 2005, the D.O.L. Employment Security Division (“E.S.D.”) tax records indicated the employer had been paying E.S.D. taxes on 42 employees for the first through third calendar quarters of 2005, and for 54 employees for the four calendar quarters of 2004.
  In 2005, the employer paid wages in the total sum of $303,311.62 for its 42 employees.
  In 2004, the employer paid wages in the total sum of $435,305.83 for its 54 employees; for the 4th quarter of 2004, 30 employees were paid wages in the total sum of $99,635.33.
  He testified that the employer’s policy effective December 24, 2003 to December 24, 2004, was cancelled and reinstated with no lapse in coverage on April 7, 2004 by the underwriter or plan administrator.
  The Investigator testified that upon expiration of the policy on December 24, 2004, there is no evidence that the policy was renewed.

The investigator testified he sent the employer by certified mail an Accusation of Employer’s Failure to Insure Workers’ Compensation Liability on December 2, 2005.
  The investigator testified the employer failed to provide proof of insurance, or of ceasing to be an employer, in response to the Accusation.  He testified he served the employer on December 29, 2005, by certified mail, a Hearing Notice
 and a Notice of Evidence to be Introduced at Hearing,
 indicating a hearing would be held concerning the Accusation on February 9, 2006. 

George Wright, a consultant for the employer, testified that prior to being the employer’s consultant, for 20 years he was the employer’s Business Manager.  He testified that the employer is a non-profit corporation that runs a bingo hall and a pull-tab business.  Mr. Wright testified that of the employer’s 42 employees in 2005, all were part-time, except for the employer’s eight full-time employees, two of which were office workers.  Mr. Wright explained that Alaska Native Brotherhood #2 falls under the Alaska Native Brotherhood Fraternal organization, as do several other entities.  He testified that all part-time employees of Alaska Native Brotherhood #2 also work for either the Alaska Native Brotherhood Fraternal organization or one of the other entities under the Fraternal umbrella.  He suggested that if an employee was injured while working, it would be very difficult to determine which organization the employee was working for at the time of injury.  Further, he suggested that if an employee were injured during the period when the Alaska Native Brotherhood #2 was uninsured, the employee would still be covered under the workers’ compensation policy of the Alaska Native Brotherhood Fraternal organization.  Mr. Wright testified that if any employee were injured while the employer was uninsured, the Alaska Native Brotherhood #2 would take care of that employee.

Mr. Wright testified that the employer is not in the habit of eluding their workers’ compensation obligations.  He testified that due to a change in the State’s gaming laws in 2003, he could no longer serve as the employer’s business manager.  Therefore, in late 2003, he became a consultant for the employer and Agnes D’Cafango took over the position of Business Manager.  He testified that the board members for the employer were unaware that the workers’ compensation insurance had not been paid until they received a letter.  Upon receipt of the letter providing notice that the premium was due, he testified that the board instructed Ms. D’Cafango to pay the workers’ compensation insurance premium.  He testified the board assumed she had done so because they heard nothing further.  He admitted that between May and September, the camp shuts down for fishing and hunting and the board does not meet.  

Mr. Wright testified that the employer has had two employees who have embezzled money from the organization.  The first, discovered in 1997, embezzled over 1.5 million dollars.  He testified that Ms. D’Cafango embezzled over $80,000.00 from the employer.  He testified that Ms. D’Cafango became a signer on the employer’s checking account in July 2004, and suspects that is when the embezzlement commenced.  Mr. Wright testified that he was responsible for overseeing the work of Ms. D’Cafango.  He testified that based upon a letter written by the bookkeeper expressing concern over Ms. D’Cafango’s activities, he questioned Ms. D’Cafango.  Initially he found nothing out of the ordinary; however, he testified that when he later learned she was taking excessively large draws, he looked into her actions upon returning from moose hunting and found she was embezzling funds from the employer.  He testified that the employer is still uncovering issues 
Ms. D’Cafango had hidden.  

He testified the employer was unaware that the workers’ compensation premium had not been paid pursuant to the board’s instructions to Ms. D’Cafango until they received the September 28, 2005 letter from Mr. Lutz.  He testified that the employer attempted to remedy the situation as soon as it received the letter.

Andrew Ebona, President of Alaska Native Brotherhood #2, testified that the Brotherhood was founded in 1914 and is the oldest fraternal organization in the State of Alaska.  He testified that the person actively in charge of the business of the Brotherhood at the time the employer failed to renew its workers’ compensation insurance was Agnes D’Cafango.  He testified that the officers of the board and individuals with authority to insure the corporation for workers’ compensation insurance are Percy Hope, Oscar Olsen and himself.  

At hearing, the employer filed with the Board proof of workers’ compensation insurance coverage from NCCI.  The employer obtained workers’ compensation insurance from Liberty Northwest Insurance Company, effective December 23, 2005.
  

The Compliance Investigator requested that the Board find the employer directly liable for any workers’ compensation claims during that period in which it had no workers’ compensation liability coverage, December 24, 2004 to December 23, 2005.  The Compliance Investigator did not request that the Board issue a stop order based upon the employer’s provision of proof of insurance at the hearing.  The Compliance Investigator recommended that the Board direct him to monitor the employer for at least twelve months to ensure the employer is not using employee labor without workers’ compensation insurance.  The Compliance Investigator notified the Board that the Division shall petition for assessment of a civil penalty.

The Board here adopts that summary of the evidence by reference.  A Final Decision and Order was issued on February 14, 2006, in which we found and concluded:

The Board finds our administrative records and the hearing testimony show that the employer failed to show evidence of compliance with the workers' compensation insurance requirement from December 24, 2004 until the day of hearing, February 9, 2006.  We also find our administrative records reflect that the employer failed to show evidence of compliance within 10 days of expiration of its workers' compensation insurance policy on December 24, 2004.  Although this employer clearly had opportunity to file evidence of compliance, the Board received no evidence of insurance.  The Board finds the employer failed to insure for workers’ compensation liability.

Based on the consistent evidence of the hearing record, we find the employer failed to file evidence of compliance for the period from December 24, 2004 to February 9, 2006.  We conclude the employer was in violation of AS 23.30.085(a) and (b) for that period of time.  We also conclude the employer is subject to the penalties provided in AS 23.30.070 for any valid claims arising during the periods in which it was in violation of AS 23.30.085.

. . . .

The Board finds, based on the documents in the record, the testimony of the Compliance Investigator and the admissions of the consultant for Alaska Native Brotherhood #2, George Wright that Alaska Native Brotherhood #2 is an employer.  The employer has a general duty to provide workers' compensation insurance for its employees.  The evidence shows Alaska Native Brotherhood #2 has employed one or more persons as employees during the period from December 24, 2004 to December 23, 2005, and is subject to the Alaska Workers' Compensation Act.  The Board concludes the employer is required by 
AS 23.30.075 to insure for liability and to insure its employees for workers’ compensation benefits under the Alaska Workers’ Compensation Act.  The Board finds the employer failed to insure for liability from December 24, 2004 to December 23, 2005.  

We find, based on the employer's failure to provide evidence of compliance that we must presume, as a matter of law, that the employer has failed to insure or provide security as required by AS 23.30.075 from December 24, 2004 until December 23, 2005.  The employer has provided no evidence to rebut that presumption.  Based on our administrative record and the testimony of the employer, we find this employer permitted Alaska Native Brotherhood #2’s insurance to lapse after expiration of the policy while still using employee labor from December 24, 2004 until December 23, 2005.  

We conclude the employer failed to insure its employees from December 24, 2004 to December 23, 2005, and was in violation of AS 23.30.075(a).  Under 
AS 23.30.075(b), we conclude the employer is directly liable for benefits under the Alaska Workers’ Compensation Act for any possible claims arising during the period in which it was in violation of AS 23.30.085, from December 24, 2004 to December 23, 2005. 

The Board finds Alaska Native Brotherhood #2 is a corporation.  Further, under 
AS 23.30.075(b), the Board finds, that officers of the corporation’s board, Andrew Ebona, Percy Hope and Oscar Olsen, had the authority to insure the corporation for workers’ compensation liability.  Further, the Board finds that based upon that authority, these officers of the board of the Alaska Native Brotherhood #2 directed the corporation’s business manager, Agnes D’Cafango, to proceed with renewal of the corporation’s policy.  The Board finds, based upon the testimony of George Wright and Andrew Ebona that Agnes D’Cafango was the individual actively in charge of the business of the corporation.  The Board finds George Wright was the individual charged with determining if Agnes D’Cafango was performing her duties as Business Manager of the employer and whether she was fulfilling her fiduciary responsibilities to the employer.  The Board finds that Andrew Ebona, Percy Hope, Oscar Olsen, and Agnes D’Cafango had the authority to insure the corporation or apply for a certificate of self-insurance, and that they failed to do so between December 24, 2004 and December 23, 2005.  We conclude the employer failed to insure its employees, and was in violation of AS 23.30.075(a) from December 24, 2004 to December 23, 2005.  Under AS 23.30.075(b), the Board concludes that officers of the employer’s board of directors, Andrew Ebona, Percy Hope and Oscar Olsen, and Agnes D’Cafango shall be personally, jointly, and severally liable, together with the corporation, for the payment of all compensation or other benefits for which the corporation is liable under this chapter during the period the corporation was uninsured and in violation of AS 23.30.085, from December 24, 2004 to December 23, 2005.  In addition, the Board concludes the employer will be subject to the penalties provided in AS 23.30.080 for any claims arising from December 24, 2004 and December 23, 2005.  

. . . .

The Board concludes that a stop order should not be issued in this case.  Although the Board finds the employer had no workers’ compensation insurance coverage from December 24, 2004 until December 23, 2005, the Board finds the employer has obtained the necessary coverage.  As there is no evidence the employer has an established pattern of violation or evasion, the Board will not issue a stop order.

Pursuant to our general investigative authority at AS 23.30.135, the Board shall direct the Compliance Investigator to investigate this employer quarterly, for 12 months, for compliance with AS 23.30.075 and AS 23.30.085.  The Board shall retain jurisdiction over this matter for one year under AS 23.30.130. 

The employer is hereby notified that compliance with AS 23.30.075 is mandatory.  The Board provides the employer notice that under AS 23.30.080(f), when an employer fails to insure for workers’ compensation liability, the division may petition the Board to assess a civil penalty of $1,000.00 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075.  The Board shall retain jurisdiction over this matter to consider the Division’s petition for assessment of penalty under 
AS 23.30.080(f).

The Board issued its Decision and Order on February 14, 2006, and retained jurisdiction over this matter to address penalties under AS 23.30.080(f) upon receipt of a petition from the Division. Based upon the Board’s February 14, 2006 finding that the employer was uninsured and conducting business with the use of uninsured employee labor, the Division petitioned for an assessment of a civil penalty under AS 23.30.080(f) on March 1, 2006.
  

Alaska Native Brotherhood #2 obtained its status as a nonprofit corporation on March 23, 1988.  It is registered as a civic and social organization.

The Compliance Investigator reviewed the employer’s employee payroll information.  Based upon the data, the Compliance Investigator testified that from November 7 through 30, 2005, the employer used 186 uninsured employees to conduct business and from December 1, 2005 until the date the employer obtained workers’ compensation insurance, on December 23, 2006, the employer used 215 uninsured employees to conduct business.
  The Compliance Investigator testified that the maximum civil penalty permitted under AS 23.30.080(f) is $401,000.00.

The Compliance Investigator testified there are seven mitigating factors for the Board’s consideration when assessing the civil penalty.  The Compliance Investigator considered the employer’s internal personnel problems a mitigating factor.  Specifically, the individual responsible for making sure the employer’s workers’ compensation insurance was in place was embezzling from the employer and did not pay to renew the policy when it expired.   

The Compliance Investigator indicated the employer responded immediately to bring itself into compliance upon notification by the Division.  

The Compliance Investigator testified that a total of 46 employees worked the 401 uninsured employee days.  Of these 46 employees, he testified half made less than $3,000.00 during the 12 month period of 2005 and 10 of those made $1,000.00 or less during this 12 month period.  He testified that the majority of the employees who worked for the employer were not working on a fulltime basis and worked an average of two to three hours per day.  The Compliance Investigator testified that the total wages paid for the first through fourth quarters of 2005 was $426,734.00.
  Review of the E.S.D. tax records indicates that during the fourth quarter of 2005, E.S.D. taxes were paid by the employer for only 31 employees.
  The total wages paid to employees in the fourth quarter of 2005 was $123,422.01.

The Compliance Investigator testified that the relative nature of the risk of the work the uninsured employees performed was low.  Further, he testified any risk the employees were exposed to was further reduced because, based upon the hours they worked, the employees’ exposure was minimal.  

The Compliance Investigator considered the fact that all employees of the employer are under SEARHC, Southeast Alaska Regional Health Corporation, which provides medical coverage to the employees.  A final mitigating factor introduced by the Compliance Investigator was the fact that during the period the employer was uninsured, no reports of injury or claims were filed by injured workers.  

Andrew Ebona, President of Alaska Native Brotherhood #2, testified that the mitigating factors addressed by the Compliance Investigator were accurate.  He testified that Alaska Native Brotherhood #2 has operated gaming activities for over 30 years.  In the last 25 years that he has been involved, he testified that he is not aware of any claims having been filed against the employer.

Mr. Ebona testified that Alaska Native Brotherhood #2 has five or six salaried employees.  He testified it is only these employees who work fulltime, eight hours per day, five days per week.  He testified these employees conduct the day to day operations of the employer and their duties consist mainly of office work.  Mr. Ebona testified that the other employees’ jobs include the following: callers, these are individuals calling bingo games; floor workers, these employees provide assistance to bingo players; runners, who get bingo players coffee and soda; pull tab workers, who sell pull tabs to customers; lead workers, these employees work in the afternoons putting packets of bingo cards together; and maintenance workers, whose duties include sweeping and mopping the floor, cleaning up the tables and rearranging the bingo hall.  

Records of the Alaska Workers’ Compensation System indicate that 11 reports of injury have been filed based upon injuries incurred by employees working for Alaska Native 
Brotherhood #2.  These 11 reports of injury were filed between 1990 and 2000.  The employer paid time loss benefits on account of four of these injuries.  The injuries reported include back strains, wrist strain, scratch to an arm, carpel tunnel, shoulder sprain, a bruised foot, and a thumb tip amputation.  None of the injuries resulted in a permanent partial impairment.
  

The Compliance Investigator recommended that the Board assess a civil penalty under 
AS 23.30.080(f) in a low range.  He suggested it is appropriate for the Board consider the large number of part time employees employed by the employer when conducting our assessment of the civil penalty.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Assessment of a Civil Penalty For Failure to Insure for Workers’ Compensation Liability
AS 23.30.080(f) provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000.00 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer failed to insure or provide security as required by 
AS 23.30.075.

The provision of AS 23.30.080(f) providing for assessment of a civil penalty when an employer fails to insure or provide security as required by AS 23.30.075 was passed by the Alaska Legislature and went into effect on November 7, 2005.  At the request of the Governor’s legislative director, on July 19, 2005, the Alaska Attorney General’s office reviewed FCCS SB 130 and explained the numerous changes in the Alaska Workers' Compensation Act, AS 23.30, and the changes in the process of adjudicating workers' compensation disputes to Governor Frank Murkowski.  The changes to AS 23.30.080(f) were explained as follows:

The second new subsection authorizes the division to petition the board for a civil penalty of up to $1,000 per day of employment per uninsured employee when an employer is uninsured.  This is a civil penalty for using employee labor while uninsured, not a penalty for violating a stop work order.  This civil penalty is in addition to a fine (up to $10,000) assessed by a court upon a criminal conviction under AS 23.30.075(b).  The penalty for using uninsured employee labor may be levied in addition to penalties for stop order violations.

AS 23.30.080(f) permits assessment of “a civil penalty of up to $1,000 per day of employment per uninsured employee when an employer is uninsured.”  Based upon the specific language of the statute and AS 23.30.135(a),
 the Board finds we are granted discretion to assess a civil penalty we find appropriate considering the specific facts of each case.

The Board finds, based upon the testimony of the Compliance Investigator, the testimony of 
Mr. Ebona and the administrative record, that the employer has been using employee labor to conduct the business of Alaska Native Brotherhood #2 for over 30 years.  The Board finds Alaska Native Brotherhood #2 is a non-profit civic and social organization.  Additionally, the Board finds the employer was uninsured for workers’ compensation liability from December 24, 2004 to December 23, 2005.  Based upon the testimony of Mr. Ebona and the administrative record, the Board finds the employer conducted business using uninsured employee labor during the entire period in which it was uninsured for workers’ compensation liability.  Based upon the evidence collected and provided by the Division in the instant matter, the Board finds that between November 7, 2005 and December 23, 2005, the employer used 401 days of employee labor.  The Board finds based upon the employer’s payroll summary that a total of 28 employees performed the 401 days of uninsured employee labor.

Since AS 23.30.080(f) went into effect on November 7, 2005, the Board has considered only two other petitions for assessment of a civil penalty.
  In deciding those cases, the Board looked to other states’ Workers’ Compensation Acts for guidance in assessing a civil penalty under 
AS 23.30.080(f).  The Board finds that compensation acts frequently provide for penalties against employers that have failed to obtain workers’ compensation insurance.
  Ordinarily, provisions providing penalties against employers will be strictly construed.
  Review of the penalties assessed in the other 50 states reveals that none have penalties as steep as those codified by the State of Alaska in AS 23.30.080(f).  Assessment of penalties ranges widely from state to state.  In Kansas, a civil penalty in an amount equal to twice the annual premium the employer would have paid had the employer been insured or $25,000.00, whichever is greater, is imposed,
 in addition to a lien in favor of the state’s uninsured employer’s fund asserted against the uninsured employer’s property.
 In Michigan, a civil fine of $1,000.00 per day for each day the employer conducts business using employee labor without workers’ compensation insurance is imposed upon the uninsured employer.
  In Nevada, a civil penalty is imposed upon an uninsured employer in an amount equal to the sum of the premiums that would have been paid for the period the employer was doing business without insurance, not to exceed six years, plus interest from the time the premium should have been paid.
 New Hampshire imposes a civil penalty of up to $2,500.00, plus $100.00 per employee for each day of noncompliance, beginning on the date the uninsured employer received written notice.
  Utah enforces a civil penalty in the amount of $1000.00 or three times the amount of the premium the employer would have paid for workers’ compensation insurance during the period of noncompliance, whichever is larger.

The State of Oklahoma has a statute similar to AS 23.30.080(f).  It states, in relevant part, as follows:

In addition to any other penalty prescribed by law, any employer who fails to secure compensation . . . Shall be liable for civil penalty, to be assessed by the commissioner of labor or designee, of not more than Two Hundred Fifty Dollars ($250.00) per employee for a first offense, unless the employer secures workers’ compensation insurance within thirty (30) days after receiving notice of the violation, the employer shall be liable for a civil penalty of not more than Seventy-five Dollars ($75.00) per employee.  An employer shall be liable for a civil penalty of not more than One Thousand Dollars ($1,000.00) per employee for a second or subsequent offense.  Provided, the maximum civil penalty shall not exceed Ten Thousand Dollars ($10,000.00) for all related series of violations.

Unlike Alaska law, Oklahoma provides guidance in assessing civil penalties.  Specifically, the commissioner is given discretion to remit, mitigate or negotiate the civil penalty.  In determining the amount of the penalty to be assessed, or the amount agreed upon through negotiation, the law requires that considerations be given to the appropriateness of the penalty in light of the life of the business of the employer charged, the gravity of the violation, any extent to which the employer charged has complied with the provisions requiring acquisition of worker's compensation insurance or has otherwise attempted to remedy the consequence of the uninsured employer's violation.

For the period from November 7, 2005 through December 22, 2005, the Board finds the employer is subject to assessment of a civil penalty pursuant to AS 23.30.080(f).  The Board finds based upon payroll records provided by the employer for that period of time between November 7, 2005 and December 23, 2005 that the employer used 401 days of employee labor.  Calculating $1,000.00 per day of employment per uninsured employee, the Board finds the maximum penalty it can assess under AS 23.30.080(f) is $401,000.00.  However, considering the unique circumstances of this case, the Board finds $401,000.00 is excessive and we shall exercise our discretion to determine the appropriate penalty assessment in the instant case. 

The Board finds, based upon evidence presented at the February 9, 2006 hearing that Alaska Native Brotherhood #2 has had employees embezzle money on more than one occasion.  We find the employer’s board of directors was aware that the employer’s workers’ compensation premium was due and instructed their business manager to make payment.  The Board finds that the employer’s directors failed to follow through, trusting that their business manager made the payment.  The Board finds the employer’s bookkeeper provided notice of her concern regarding the business manager’s activities but the employer did not take the concerns seriously until it noticed the business manager was taking excessively large draws.  Considering the employer was once the victim of embezzlement, the Board is troubled that the directors of the employer failed to monitor the business manager more closely after the bookkeeper brought her concerns to the employer’s attention.  Further, we find the directors were aware of their obligation to insure for workers’ compensation liability and that the premium was due in December of 2004. Despite the directors’ instructions to the business manager to pay the premium, we find the fact that the directors paid no further attention thereafter is indefensible.  The Board finds the directors’ failure to confirm that the business manager paid the premium left 26 employees uninsured for 401 days of work.  Therefore, the Board does not consider the employer’s internal personnel issues a mitigating factor.  

In the instant case, the Board finds the nature of the business of Alaska Native Brotherhood #2, gaming activities, is one of relatively minor risk.  The Board finds based upon E.S.D. tax records and the employer’s payroll summary records that the employer employed 28 uninsured workers during the fourth quarter of 2005 and 26 employees during the period November 7, 2005 to December 23, 2005.  The Board finds that of the employer’s 26 employees during the period November 7, 2005 to December 23, 2005, the majority of the employees were part time workers.  The Board finds that the five or six full time employees all performed work in the office of Alaska Native Brotherhood #2.  The Board finds no record of injuries being reported from December 24, 2004 to December 23, 2005, the period of time the employer was uninsured for workers’ compensation liability and in violation of AS 23.30.075 and AS 23.30.085.  Further, the Board finds no claims were filed during the period the employer was uninsured.  We find that the history of workers’ compensation injuries indicates that no reports of injury or claims have been filed against employer since December 27, 2000.  The Board finds the Alaska Workers’ Compensation System records indicate that four of the employees who filed reports of injury received time loss benefits.  Based upon the administrative record in this case, we find that the injuries reported were of a temporary nature, that none of the employees required time loss benefits for a significant period of time, and that none incurred permanent partial impairments of any degree.  Consequently, the Board concludes that the relative nature of the risk of the work performed by the uninsured employees was minor.  

The Board finds the employer was sent a letter from the Division on September 28, 2005, notifying it that an update of the D.O.L. Workers’ Compensation records indicated the employer had not filed a notice of insurance.  The Board finds it was not until the Division served the employer with an Accusation on December 5, 2005, that the employer pursued obtaining workers’ compensation liability insurance.  The Board finds it took the employer an additional 18 days to insure Alaska Native Brotherhood #2 for workers’ compensation liability.  Had the employer obtained workers’ compensation insurance upon receipt of the Division’s September 28, 2005 letter the Board could have more readily considered the speed with which the employer acquired workers’ compensation insurance as a mitigating factor.  Unlike the Compliance Investigator, the Board does not find that Alaska Native Brotherhood #2 promptly remedied the violation of AS 23.30.075. 

The Board finds provision of medical coverage to the employees through SEARHC is based upon their native affiliation.  The Board does not consider the fact that all employees of Alaska Native Brotherhood #2 have medical coverage through SEARHC to be a mitigating factor.  In the instant case, although the employees’ health care may be provided at no expense to the employees based upon their native heritage, uninsured employees are not covered for time loss benefits, reemployment benefits or benefits for permanent partial impairments, temporary partial or permanent total disabilities.  The Board finds Andrew Ebona gave assurances that Alaska Native Brotherhood #2 would cover any costs and expenses of any benefits due uninsured employees under the Act.  The Board finds Mr. Ebona has a long history of involvement with and leadership of Alaska Native Brotherhood #2.  The Board finds Mr. Ebona credible.
  We consider his word and assurances a strong mitigating factor in favor of reducing the civil penalty assessed against the employer.

The Board finds the maximum penalty that can be assessed based is $401,000.00, is inappropriate in light of the life of the business of Alaska Native Brotherhood #2.  The Board finds the maximum penalty is equal to almost one year’s wages for all employees of the employer.  We find if the maximum penalty of $401,000.00 is assessed by the Board and paid by the employer, it will detrimentally effect the financial stability of this civic organization and curtail its ability to continue operating the business as it has done for the past 30 years.  

The Board finds the gravity of the employer’s offense to be relatively minor. The Board shall base its assessment of the civil penalty upon 401 uninsured employee work days.  In consideration of the unique circumstances of this case, including that approximately 20 of the employer’s uninsured employees worked an average of only two to three hours per day in positions of relatively low risk of injury, the Board finds the gravity of the employer’s offense to be relatively minor.  We shall reduce the daily penalty rate from $100.00 per day of employment per uninsured employee to $15.00 per day of employment per uninsured employee.  The Board shall order the employer to pay $6,015.00 in civil penalties under AS 23.30.080(f) and in accord with AS 23.30.080(g).


ORDER
1. Pursuant to AS 23.30.135, the Board directs the Compliance Investigator to investigate this employer quarterly, for a period of one year, and annually thereafter to ensure the employer’s continuing compliance with AS 23.30.075 and AS 23.30.085.  
2. Pursuant to AS 23.30.080(f), the Board assesses a civil penalty of $15.00 for each employee for 401 days the employees were employed while the employer failed to insure or provide the security required by AS 23.30.075.  The Board orders the employer to pay $6,015.00 to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 25512, Juneau, Alaska 99802-5512.  The Board orders the employer to make its check payable to the Alaska Workers’ Compensation Benefits Guaranty Fund established under 
AS 23.30.082.
3. Pursuant to AS 23.30.080(g), payment of the civil penalty of $6,015.00 is due within seven days after the date of service of this order upon the employer.  
4. Pursuant to AS 23.30.135, the Board orders the Compliance Investigator to provide a report to the Board within seven days from the date of service of this order upon the employer, regarding the employer’s compliance with the Board’s order for payment of the civil penalty assessed under AS 23.30.080(f).
5. Pending payment of civil penalties assessed under AS 23.30.080(f) in the sum of $6,015.00 in accord with this Decision and Order, the Board shall maintain jurisdiction of this matter.
Dated at Juneau, Alaska on May  08, 2006.





ALASKA WORKERS' COMPENSATION BOARD






Janel L. Wright, Designated Chair






James N. Rhodes, Member






Richard H. Behrends, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of the Accusation of Failure to Insure for Workers’ Compensation Liability against ALASKA NATIVE BROTHERHOOD #2, Uninsured Employer / Respondent; Case No. 700001553; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 8th day of May, 2006.






Joy Tuttle, Clerk
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� AWCB Decision No. 06-0035 (February 14, 2006).


� 9/28/05 Letter to Alaska Native Brotherhood #2.


� Id.


� Id.


� See 2005, 1st through 3rd Quarters and 2004, 1st through 4th Quarters, Alaska Department of Labor Tax Wage List by Employer, Alaska Native Brotherhood #2, certified on December 29, 2005.


� 2005, 1st through 3rd Quarters, Alaska Department of Labor Tax Wage List by Employer, Alaska Native Brotherhood #2, certified on December 29, 2005.


� 2004, 1st through 4th Quarters, Alaska Department of Labor Tax Wage List by Employer, Alaska Native Brotherhood #2.


� See National Council on Compensation Insurance, Inc., Cancellation/Reinstatement/Non-Renewal Information, Policy Effective Date: 12/24/03, Policy Expiration Date: 12/24/04, Effective Date of Cancellation: 4/7/04, Effective Date of Reinstatement: 4/7/04.


� See National Council on Compensation Insurance, Inc., Proof of Coverage Search, Alaska Native Brotherhood #2, Policy Number 03LWW93975.


� 12/1/05 Accusation of Employer’s Failure to Insure Workers’ Compensation Liability.


� 12/29/05 Hearing Notice.


� 12/29/05 Notice of Evidence to be Introduced at Hearing.





� 1/25/06 NCCI Acknowledgement of receipt of an initial premium payment or deposit and application for coverage through the Workers’ Compensation Insurance Plan for State for Alaska, Alaska Native Brotherhood Camp #2, Effective Date: 12/23/05, Binder Number: 54-21733-06024-619182.





� 3/1/06 Petition.


� Alaska Native Brotherhood Camp No. 2, Inc., Nonprofit Corporation Information, Alaska Corporations, Business and Professional Licensing.


� Alaska Native Brotherhood Camp 2, Inc., Payroll Summary for 28 employees, November 7 thru December 23, 2005, pages 1-15.


� See Alaska Department of Labor Tax Wage List by Employer, Alaska Native Brotherhood #2, certified on indicating that from the 1st through 4th Quarters of 2005 the employer paid a total of $426,733.63 in wages to a total of 46 employees.


� Id.


� Alaska Workers’ Compensation System, Injury Report Query: Alaska Native Brotherhood #2.


� 7/19/05 Letter to the Honorable Frank Murkowski, Governor, from David W. Márquez, Attorney General; �By: Scott J. Nordstrand, Deputy Attorney General, Civil Division, at 15.


� AS 23.30.135(a) provides in relevant part: “In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .”


� In re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006); In re Edwell John, Jr., AWCB Decision No. 06-0059 (February 14, 2006).


� See 101 C.J.S. Workers’ Compensation §1577.


� �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000711&FindType=Y&SerialNum=1940106035" ��Petty v. Mayor, et al., of College Park, 63 Ga. App. 455, 11 S.E.2d 246 (1940)�.  


� KRS 44-532 (d)


� KRS 342.770


� MCL 418.645(4).


� NRS 616D.200.


� NHRSA 281A:7.


� UC 34A-2-211(2)(b).


� 85 OS 63.1(C).


� AS 23.30.122


� AS 23.30.080(g) requires an employer to pay a civil penalty order issued under AS 23.30.080(f) within seven days of the date the order is served upon the employer, failure to do so subjects the employer to a potential declaration of default and entry of a default judgment in the Alaska Superior Court, upon which collections may ensue.
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