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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	NOELLE E. WILLIAMS, 

                                                  Employee, 

                                   and

EDWARD BARRINGTON, D.C., 

                                                  Provider,    

                                                     Petitioner, 

                                                   v. 

ALASKA COMMUNICATIONS 

SYSTEMS GROUP, INC.,

                                                  Employer,

                                                   and 

LIBERTY MUTUAL INS. CO.,

                                                  Insurer,

                                                     Respondants.
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	DECISION AND ORDER

ON RECONSIDERATION 

AWCB Case No.  200306612
AWCB Decision No.  06-0116

Filed with AWCB Anchorage, Alaska

On May 11 , 2006


The Alaska Workers’ Compensation Board (Board) heard Dr. Barrington’s Petition for Reconsideration on March 22, 2006, at Anchorage, Alaska, on the basis of the written record.  The employee did not answer or otherwise participate. Attorney Robert Rehbock represented the employee at the time of her May 6, 2005 settlement, and filed a brief response.  Dr. Barrington represented himself.  Attorney Jeffrey Holloway represented the employer and insurer.  We proceeded as a two-member panel, a quorum under AS 23.30.005(f).  The record closed on May 10, 2006 when we first met after the briefing was filed.  


ISSUE
Whether to reconsider our decision in Williams v. Alaska Communications Systems, AWCB Decision No. 06-0080 (April 14, 2006) (Williams I) under AS 44.62.540 or AS 23.30.130.    


SUMMARY OF THE EVIDENCE
We incorporate by reference the facts as detailed in Williams I, wherein we denied Dr. Barrington’s Petition for medical costs against the employer.  The employee allegedly injured her arm, elbow and hand while keyboarding for the employer.   After an independent medical evaluation the employer controverted all benefits, including medicals, on February 17, 2004, August 24, 2004 and October 12, 2004.  A second independent medical evaluation report dated December 3, 2004 found the employee’s medical condition to be not work-related.  

On referral from the employee’s physicians, the employee was evaluated by Dr. Barrington on November 18, 2004 for the purpose of a permanent partial impairment (PPI) rating.  Dr. Barrington also conducted a nerve conduction velocity examination.  

Based on the diverse disputes between the parties, they entered into a settlement agreement in May of 2005.  In C&R approved on May 6, 2005, the employee agreed to waive all benefits, including medical and reemployment benefits for a total of $7,500.00. Specifically, at page four the C&R provides:  

To resolve all disputes among the parties with respect to medical and related transportation costs, compensation rate, compensation for disability (whether the same be temporary total, temporary partial, permanent partial impairment, or permanent total), penalties, interest, reemployment benefits, and AS 23.30.041(k) benefits, the employer will pay the employee the sum of $7,500.00.  The $7,500.00 reflects payment of disputed and past medical expenses as well as a waiver of future medical expenses.  Except as provided below, the employee agrees to accept this amount in full and final settlement and discharge of all obligations, payments, benefits, and compensation which might be presently due or might become due to the employee at any time in the future under the Alaska Workers’ Compensation Act.   

The employee agrees to indemnify and hold harmless the employer against any claim or demand by a medical care provider for treatment related to her alleged May 1, 2003, injury that has not already been paid for by the employer.  

The parties agree that the employer shall not be responsible for any future medical and transportation benefits for the employee.  Waiver is justified due to the serious dispute as to whether the employee sustained any injury, since there are no objective findings that support any of the employee’s complaints.  Waiver of medical benefits is also justified by the fact that five physicians who have evaluated the employee have found that no further medical treatment is medically reasonable or necessary in connection with the employee’s May 1, 2003, work incident.  Furthermore, the parties anticipate that the settlement monies are more than sufficient to cover the costs of any future medical treatment that may be necessary.  

At the March 22, 2006 hearing, the employer provided the Board with documents dated May 25, 2005 regarding the employee and her spouse’s bankruptcy filing.  The documents list the Workers’ Compensation C&R proceeds as personal property or asset, and lists chiropractic medical care as an unsecured creditor or liability.  

On July 5, 2005, Dr. Barrington filed the present Workers’ Compensation Claim (WCC) seeking $950.00 for medical costs.  The reason for filing the WCC noted:  “This patient was legally referred to our office and due to a controversion our PPI exam was denied and not paid.”  On November 7, 2005, Dr. Barrington amended his claim noting his reason was:  “To amend former claim, amount due is $1,980.00 not $950.00.”  On December 1, 2005 the employer again controverted, based the provision of the C&R.

At the March 22, 2006 hearing, Dr. Barrington argued that the employer should be liable for payment of his PPI rating and other testing done on a legal referral from the employee’s attending physician.  We found that Dr. Barrington did not become a party until after he filed his claim, and by then, the employee had agreed to hold the employer harmless against any claims for past medicals pursuant to the terms of the C&R she entered into on May 6, 2005.  We advised Dr. Barrington that his legal remedy is a civil one, and would have to be taken individually against the employee in the civil court.  We denied and dismissed Dr. Barrington’s claim in our April 14, 2006 decision and order.  

On April 24, 2006, Dr. Barrington’s office filed a timely Petition for Reconsideration.  This Petition had no briefing or any other reason for the Board to reconsider.  On April 28, 2006, Mr. Rehbock filed his “Response to Dr. Barrington’s Petition for Reconsideration.”  This Response provides:  

The Board committed obvious legal error in considering the rights of Dr. Barrington to be paid for services rendered to have been discharged by the C&R entered by claimant.  Dr. Barrington was not a signator to that C&R.  The Act, AS 23.30.090 inter alia, provides for the payment of medical providers.  The regulations and procedures provide for a provider to independently enforced his payment claim.  A proceeding and a contract of release that did not include his involvement and his discharge of claim cannot and did not discharge the obligation of the carrier and employer.  

The Board should, therefore, as Dr. Barrington requests reconsider its decision.  

On May 3, 2006, Dr. Barrington filed a second,  Petition for Reconsideration
 with case citation and a letter dated May 1, 2006 to the Designated Chairman, which provides:   

I have filed a petition for reconsideration of decision #06-0080 which found in favor of Alaska Communications Systems Group, employer of Noel E. Williams.  As you will recall, I am a provider for Ms. Williams and an applicant in this case.  Part of your decision to deny my claim was that I was not a party to this action until I filed my claim in July 2005.  Under 8 Alaska Administrative Code 45-040(c) (1988), “Any person who may have a right to relief . . . should be joined as a party.”  This is from the case of Sherrod v. Aetna.  (sic).  

To briefly summarize my claim, the patient was referred to me by her treating physician for an independent impairment rating.  Prior to my examination, this patient had been seen by numerous IME physicians who had opined their impairment ratings.  My examination was the first independent rating done and on direct referral of her physician.  To my knowledge, this patient’s care had been controverted prior to this time but no controversion for medical testing or impairment evaluations had been made until after I had done my evaluation.  I saw the patient for a PPI evaluation and then subsequent for a nerve conduction study.  From the decision paperwork (06-0080), the panel was under the mistaken belief that I had treated this patient because my bill had changed from $950.00 to $1,900.  The additional monies were to pay for the nerve conduction study.  At no time did I treat this patient as part of her claim for benefits.  

Controversion of my testing was done after the fact.  The insurance adjusting company, as well as the patient’s attorney, were well aware of my claim, and I was in communication with the insurance carrier of said claim when the patient entered into a C&R relationship with the employer.  

Finally, it is my contention that I did not perform examination contrary to existing controversion in this patient’s case, that I applied for payment through the appropriate channels, and according to the Supreme Court of Alaska, that I have the right to relief and should have been joined as a party in the C&R and in my board hearing.  

On May 9, 2006 the employer filed its Opposition to the Petition for Reconsideration.  The employer argued that the employee’s “Response” should be stricken as she did not participate at all in person or through counsel, at the March 22, 2006 hearing.  The employer argues that Dr. Barrington’s petition for reconsideration is baseless and the Board did not overlook, misapply, or fail to consider any directly controlling statutes, decisions, or principles.  Nor were any material facts or propositions overlooked or misconceived.   The employer asserts that we must deny and dismiss Dr. Barrington’s Petition.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 44.62.540 provides: 

The agency may order a reconsideration of all or part of the case of its own motion or on petition of a party. To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.  

AS 23.30.130 provides:  


Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.  

The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971), the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."

The court went on to say:


The concept of mistake requires careful interpretation.  It is clear that an allega​tion of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.  3 A. Larson, The Law of Work​men's Compensation Section 81.52 at 354.8 (19​71).

Id. at 169.

We have adopted regulations to implement our authority to modify a decision.  8 AAC 45.150 states: 


(a)
The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.


(b)
A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.  


(c)
A petition for rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions. The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award.


(d)
A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail 



(1)
the facts upon which the original award was based; 



(2)
the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and 



(3)
the effect that a finding of the alleged mistake would have upon the existing board order or award.  

(e)
A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.  

(f)
In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence.  


We decline the Dr. Barrington’s invitation to reconsider our decision in Williams I.  First, we find the Dr. Barrington is simply rearguing the issues argued at the March 22, 2006 hearing, and believes he can get a better result arguing the issues a second time.  (O’Keefe).  We find the totality of the record supports our conclusion in Williams I, that the employee specifically contemplated she had existing medical bills and contractually agreed to indemnify the employer/insurer of its obligations for any outstanding treatment or evaluation.  The employee even listed her outstanding medical bills as a liability in her bankruptcy filing.  Dr. Barrington now states that he knew the care or evaluations he provided were controverted yet took no affirmative action to protect his interest by filing his claim in a timely fashion.  We take notice that Dr. Barrington is not a stranger to our forum.  We affirm our prior decision that Dr. Barrington’s remedies are against the employee individually, which is a civil court matter, and not properly before us.  Dr. Barrington’s Petition for Reconsideration is denied and dismissed;  our decision in Williams I is affirmed.  


ORDER
Our decision and order in Williams I stands; Dr. Barrington’s Petition For Reconsideration is denied and dismissed.

Dated at Anchorage, Alaska on May  11, 2006.






ALASKA WORKERS' COMPENSATION BOARD






Darryl Jacquot,






Designated Chairman






S. T. Hagedorn, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of NOELLE E. WILLIAMS employee  and EDWARD BARRINGTON, D. C., provider / petitioner; v. ALASKA COMMUNICATIONS SYSTEMS GROUP, INC., employer; LIBERTY MUTUAL INS. CO., insurer / respondants; Case No. 200306612; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on May  11, 2006.






Carole Quam, Clerk
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� The second Petition for Reconsideration was not timely.  AS 44.62.540(a).  
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