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ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 25512                                                                          Juneau, Alaska 99802-5512

	IN THE MATTER OF THE

ACCUSATION OF THE FAILURE TO INSURE WORKERS’ COMPENSATION

LIABILITY AGAINST 
RHONDA AND VICTOR SMITH, 

   d/b/a  R & V ENTERPRISES 

                                                    Respondant.

	)

)

)

)

)

)

)

)

)

)

)

)

))
	        FINAL DECISION AND ORDER

        AWCB Case No.  700001606
        AWCB Decision No.  06-0123

        Filed with AWCB Anchorage, Alaska

        On  May 17, 2006


We heard this matter at Anchorage, Alaska on May 10, 2006.  Attorney Tasha Porcello represented Victor Smith, co-owner of the employer, represented the employer.  Mark Lutz, Investigator for the State of Alaska, Workers’ Compensation Division, represented the Division at the hearing.  We proceeded as a two-member panel, which constitutes a quorum.  AS 23.30.005(f).  

ISSUES

1. Has the employer failed to provide the workers’ compensation insurance coverage required by AS 23.30.075(a). 

2. Shall the Board issue a “stop work” order under AS 23.30.080(d), prohibiting the employer from using employee labor.  


SUMMARY OF THE EVIDENCE
Investigator Lutz filed and served an Accusation for Failure to Insure on the employer on February 7, 2006.  Investigator Lutz produced documents that the employer’s workers’ compensation insurance coverage was cancelled as of September 3, 2005, and reinstated effective October 22, 2005.  At the hearing, Mr. Smith testified that he and his wife are the co-owners of the employer, R & V Enterprises, a property development enterprise.  He testified that he occasionally uses employee labor when renovating new properties.  He testified that in the late summer of 2005 his bookkeeper unexpectedly quit, leaving his accounts in serious disarray.  He testified that during the time he was getting his books back in order, his workers’ compensation insurance policy lapsed.  Mr. Smith was uninsured from September 3, 2005 until October 22, 2005 when his coverage was reinstated.  Unfortunately, one of the employees of the employer had a workers’ compensation injury during this period.  Mr. Smith testified that he has been individually paying all expenses associated with this injury. 

At the May 10, 2006 hearing, Mr. Lutz stated that he no longer wished to pursue a “stop work” order, upon receipt of proof of coverage, and assuming the employer maintains coverage.   Mr. Smith testified he understands the vital importance of keeping coverage current, as he is personally paying for an uninsured injury.  Mr. Lutz warned Mr. Smith of the potential civil penalties the Division may seek under AS 23.30.080.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.075 provides, in part: 

(a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer's liability under this chapter in an insurance company or association ... or shall furnish the board satisfactory proof of the employer's financial ability to pay directly the compensation provided for ... 
(b) If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year ...
AS 23.30.080(d) provides in part: 

If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides the security as required by AS 23.30.075. The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075 ...
We find, based on the testimony of Investigator Lutz, the documents in the record, and the admissions by Mr. Smith, that Rhonda and Victor Smith, d/b/a R & V Enterprises, is an employer.  We find the employer has employed one or more individuals in the course of its business between September 3, 2005 and October 22, 2005, when it was not insured.  AS 23.30.265(13).  We conclude, therefore, that Rhonda and Victor Smith, d/b/a R & V Enterprises, was an employer required by AS 23.30.075 to insure for liability under the workers' compensation act.  We also conclude that the employer failed to secure workers’ compensation insurance during this period, in violation of AS 23.30.075.  

Based on the October 22, 2005 Policy, we find that Rhonda and Victor Smith, d/b/a R & V Enterprises, has obtained coverage effective October 22, 2005.  Since the employer has obtained the required coverage, we will not issue a stop order prohibiting the use of employee labor.  As Mr. Smith admits, there were periods without coverage between September 3, 2005 and October 22, 2005;  the employer, Rhonda and Victor Smith, d/b/a R & V Enterprises, is put on notice that it is be jointly, severally, and individually liable for any claims that may arose during this uninsured time period.   Investigator Lutz shall monitor the employer to ensure the employer remains insured while using employee labor for at least two years.  
ORDER

1. Pursuant to AS 23.30.060, the employer is directly liable for any compensable claims arising during the period the employer is in violation of AS 23.30.075.  

2. The employer is subject to the penalties provided in AS 23.30.080 for any claims arising during the period he was in violation of AS 23.30.075, the Division may seek.    

3. Investigator Lutz shall monitor the employer to ensure the employer remains insured while using employee labor for at least two years.
Dated at Anchorage, Alaska on  May  17 , 2006.

Dated at Anchorage, Alaska on May 17, 2006.






ALASKA WORKERS' COMPENSATION BOARD






Darryl Jacquot,






Designated Chairman






S. T. Hagedorn, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of The Accusation of Employer’s Failure to Insure Workers’ Compensation Liability against RHONDA AND VICTOR SMITH, d/b/a R & V ENTERPRISES, employer / respondant; Case No. 700001606; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on  May 17, 2006.






Robin Burns, Clerk
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