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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	BRUCE A. CAMERON, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

WILD ALASKA RIVERS COMPANY,

                                                  Employer,

                                                   and 

EMPLOYERS INSURANCE 

COMPANY OF WAUSAU,

                                                  Insurer,

                                                     Defendants.
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	      FINAL DECISION AND ORDER

     AWCB Case No.  199728520
     AWCB Decision No. 06-0125 

     Filed with AWCB Anchorage, Alaska

     on May 18, 2006.


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for chiropractic care on April 20, 2006, at Anchorage, Alaska.  The employee appeared pro se and by telephone from Spokane and Pullman, Washington.   Attorney Constance Livsey represented the employer and insurer.  The record closed at the conclusion of the hearing.


ISSUES
1. Was the employee entitled to a continuance pursuant to 8 AAC 45.074?

2. Has the employee established a compensable claim for chiropractic care for his back under AS 23.30.120?


SUMMARY OF THE EVIDENCE

I. Background and History of the Claim

The employee was working as a foreman for the employer when he stepped on a screw, fell and twisted his right knee.  The injury occurred October 16, 1997.

He received medical treatment first with Declan Nolan, M.D., and then with David  McGuire, M.D.  Dr. McGuire performed two surgeries on the right knee in 1998.
  In April 1999, the employee’s knee was determined to be medically stable.
   

The employer paid for low back care for the employee beginning in May 2000.  James Martin, D.C., the doctor who provided his chiropractic care at that time, attributed the low back pain problems the employee was experiencing with his knee.  In all, the employer paid for over 50 treatments.  

A Compromise and Release Agreement was entered into by the parties on July 19, 2001.
  It addressed the employee’s permanent partial impairment rating for his knee condition.  The employee’s medical benefits remained open.  

During the period from February through March 2002, the employee changed chiropractors and was seen by Daniel W. Larson, D.C., who also supervised his physical therapy.  The employee claims his treatment with Dr. Larson began as early as 1998.   Dr. Larson’s treatment continued through 2003. The employee indicated that he needed this care as the abnormal gait which was the result of his knee problems caused him to experience back problems.  The employee maintains that he never had back problems until his knee injury occurred.

On March 1, 2004, Thomas B. Sato, D.C., performed a review of the employee’s file at the employer’s request.
  He opined that the employee could have made use of devices such as a cane or crutches which would have alleviated the need for chiropractic care.

On May 12, 2004, the employee underwent an employer’s medical evaluation (EME) which was performed by William S. T. Mayhall, M.D., an orthopedic surgeon, and Charles A. Simpson, D.C., a chiropractic orthopedist.
  They noted that the employee walked without a limp and demonstrated a normal gait.  Their diagnosis was knee strain/sprain with resultant internal derangement and posttraumatic and post surgical degenerative joint disease of the right knee secondary to torn medial meniscus and chronic low back pain.  They considered the employee’s low back pain to be only marginally related to his knee injury. As they put it, “While it appears that his low back condition was treated on the basis of the job injury of 1997, we do not find persuasive evidence that his ongoing low back trouble is due to this particular injury episode.”
 They opined that while the employee’s knee injury was work-related, his back condition was not although he did receive palliative benefit from chiropractic care.  They found the employee was no longer in need of chiropractic care and that such care was not reasonable or necessary.   Based on Drs. Mayhall and Simpson’s report, the employer filed a June 9, 2004 controversion of the employee’s care.

On August 20, 2004, the employee filed a claim for medical treatment.
  The employee maintained that the employer originally paid for his chiropractic care and that he was told by personnel with the insurer that he would be covered indefinitely.

On January 25, 2005, the employer filed a controversion of all benefits and specific benefits related to medical and related transportation costs for the low back condition and for chiropractic care.  The controversion was to incorporate by reference the previous controversion notices of March 19, 2004 and June 9, 2004.  The basis for the controversion was the EME report of Drs. Mayhall and Simpson as well as that the chiropractic care exceeded the frequency standards set out in AS 23.30.095(c) and 8 AAC 45.082(f).

The employee saw Dr. Martin, from 2000 to 2002 for chiropractic care.  The employee also saw Dr. Larson, from 1998 through 2000 and again from 2002 through 2004 for chiropractic care.  He also saw Christopher Garden, D.C., for chiropractic care for over a year before October 26, 2004.
  The employee offered statements from each of the chiropractors claiming the employee needed chiropractic care for his back as a result of his knee condition.  Specifically, Dr. Martin opined in his October 26, 2004 letter, that the employee had a favorable response to conservative care for persistent recurrent symptomatology directly related to his altered gait pattern. Dr. Martin maintained that the employee’s current spinal condition was a direct result of his work injury.  Dr. Martin claimed that the conservative chiropractic care the employee received was palliative and corrective in nature as the employee had achieved medical stability.  Dr. Martin concluded that chiropractic care is medically necessary and beneficial to the employee.
  Dr. Larson opined in his October 25, 2004 letter, that because of the employee’s knee injury, he suffered a permanent loss of function and diminished range of motion on flexion and extension of the knee.  This range of motion caused altered biomechanics in the extremity while walking which affected the motion of the pelvic joints, according to Dr. Larson.  He went on to maintain that the altered gait pattern caused the joints to function incorrectly leading to fixation in the joint and possibly early degenerative changes.  According to Dr. Larson, chiropractic adjustment of the joints restored normal motion and function.  Dr. Larson claimed that periodic chiropractic care would improve the employee’s function, decrease pain and prevent advancing degenerative change.
   Dr. Garden, in his letter of October 26, 2004, maintained that the employee would benefit from ongoing chiropractic adjustments of the spine.  He opined that the employee’s knee injury had caused dysfunction in the employee’s lumbo-pelvic region and decrease in range of motion and function which caused ongoing biomechanical alterations which affected the employee’s lower extremities and the lumbo-pelvic region.  He disagreed with Dr. Sato that devices such as a cane would have obviated the need for chiropractic care.  Dr. Garden concluded that the employee would need ongoing chiropractic care to improve function, decrease pain and to minimize degeneration.
   

On May 3, 2005, the Board heard the employee’s claim for future chiropractic care for the employee neck and back.  Thereafter, on May 16, 2005, the Board issued its Interlocutory Decision and Order finding that there was a significant medical dispute regarding the employee’s need for chiropractic care for his back and directing that a Second Independent Medical Evaluation (SIME) performed to assist the Board in resolving the dispute.

On October 6, 2005, the employee was seen for an SIME by Craig B. Johnson, D.C., a chiropractic physician.
  He reviewed the employee’s medical records.  The employee’s chief complaints were right knee pain and stiffness and lower back pain and stiffness.  The employee described the effect of chiropractic care for his back as being palliative with relief lasting several days to several weeks.  There was not much in the way of cumulative or lasting benefits.  Dr. Johnson diagnosed the employee as suffering from a right knee injury and residual impairment.  He also diagnosed the employee as suffering from lumbar degenerative disc and joint disease, pre-existing and unrelated to the October 16, 1997 job injury, progressing as expected over the interval 1994-2004.  Dr. Johnson found that the employee needed no further treatment for his back complaints as they relate to the October 16, 1997 job injury.  Dr. John- son went on to state that the employee’s back complaints stem from a chronic lumbar degenerative condition which is unlikely to resolve with either continued treatment or the passage of time.  Dr. Johnson opined that whole the employee’s chronic lumbar condition was temporarily exacerbated by his convalescence and protracted recovery from his knee condition, the October 16, 1997 injury is not presently a substantial factor contributing to an exacerbation, a combined condition, a material worsening or any acceleration of his chronic lower back condition.  Dr. Johnson further opined that the employee’s current lower back complaints are very typical of age related degenerative disease which Dr. Johnson states is occurring independently of the October 16, 1997 job injury.  Dr. Johnson concluded that any further treatment was not required and would be unrelated to the October 16, 1997 knee injury.

The employee was also seen by a second SIME physician, John J. Lipon, D.O., an osteopathic surgeon. His 59 page report was issued October 8, 2005.
 He found the employee’s lower back complaints after the initial injury and the first several months of treatment could be considered to be tangentially related to the October 16, 1997 injury.  He further opined that some periodic treatment for the employee’s lower back would be considered reasonable and necessary.  Dr. Lipon noted however, that at the time of his examination, the employee had back pain symptoms which were not supported by any objective findings.  He had no muscle spasm in the lower dorsal or lumbar spine and his range of motion was full in the lumbar spine.  There was no evidence of radiculopathy into the bilateral lower extremities.  Dr. Lipon opined that the employee did not have an injury to his lumbar spine due to the October 16, 1997 injury but that he may have had temporary pain or soreness in his lower back secondary to reduced activities, bed rest and altered gait.  Dr. Lipon found that the employee’s subjective complaints were not supported by the objective findings of his lumbar spine.  Dr. Lipon opined that the employee’s back condition was due to degenerative changes in the lumbar spine which had progessed and were consistent with the normal aging process.

A prehearing conference was conducted on January 25, 2006 with a prehearing conference order issued January 30, 2006.
  The order set the hearing for April 20, 2006 and directed the parties to furnish witness lists, legal memoranda and evidence in accordance with the Board’s regulations prior to the hearing.  The employee did not file a witness list indicating who he planned to call as a witness.

II.  Witness Testimony

a. Joireen Cohen

Ms. Cohen testified regarding the notice of the April 20, 2006 hearing which had been provided to the employee. She is responsible for maintains the docket for the Board hearings and advising parties as to the hearing times. She testified that the employee contacted her several days before the hearing regarding a continuance and he subsequently faxed his request to the Board.  She further testified that he never was advised his hearing was at 3:00 p.m. but had been told he was first on the docket or near 9:00 a.m.

b. Bruce Cameron

The employee  maintains he never had problems with his back until his work related knee injury occurred and the subsequent surgeries and recuperation  were required which altered his gait.  He denied discussing the starting time of the hearing with Ms. Cohen.  He indicated that he was in the process of arranging for statements from his physical therapist who he was seeing for his knee condition, as well as arranging to have Dr. McGuire testify for him as well as getting a statement from Dr. Herring, a physician he had seen in Seattle. 

III. Employee Request for Continuance

Two days before the hearing, on April 18, 2006, the employee faxed a request for a continuance of the hearing to the Board.
  No copy was sent to the employer’s counsel. At the beginning of the hearing, when the employee did not appear, the Board contacted the employee who was reached by phone in Spokane.  At the hearing, the  continuance was taken up as a preliminary matter. Mr. Cameron indicated that he thought the hearing was set for 3:00 p.m. on April 20, 2006. This was his explanation for failing to call in at the 9:00 a.m. starting time for the hearing.  Mr. Cameron’s reasons for the continuance included the fact that he was undergoing a separation issue with his wife.  He also indicated he was receiving physical therapy and his treatment would no be completed until May 11, 2006.  He also hoped to get statements from his physical therapist, Brian Scherr, as well as from Dr. McGuire and Stanley Herring, M.D., a physician the employee had seen in Seattle. However, no new witness list was provided pursuant to the January 30, 3006 prehearing conference order.  The employee requested that the hearing be continued to a time after May 11, 2006 when he could personally appear before the Board as he had at the May 3, 2005 hearing.  

The employer objected to granting the continuance.
  The employer cited several previous instances where the employee had  requested a continuance in Board proceedings which were granted and which had resulted in extending the time involved in resolving the case.  Employer’s counsel noted that the employee had not seen Dr. McGuire since 2004.  It was also noted that the employee had no statement from Dr. Herring or Dr. McGuire or Mr. Scherr, the physical therapist.  The employer noted that no new medical information had been submitted by the employee in connection with the April 6, 2006 hearing.

The hearing on the merits was subsequently convened by the Board later in the day on April 20, 2006 when the employee had returned to his residence in Pullman, Washington where he had the documents relating to his claim before him.

IV.  Parties’ Positions

The employee maintains he needs ongoing chiropractic treatment to address his back problems related to his knee injury.  He believes he should be entitled to payment for this care as the employer did pay for this care beginning in 2000. The employee had 64 chiropractic treatments between May 2000 and March 2004.  He seeks ongoing chiropractic care for his back.  He also claims he had no notice of the employer’s submission of his record for evaluation by Dr. Sato and he objects to Dr. Sato’s conclusions.  The employee offered three statements from his chiropractors supporting his need for continued chiropractic care.  The employee asserts that his knee condition has deteriorated due to the absence of chiropractic care.  He also maintains he never had problems with his back until his knee injury which subsequently affected his gait.

The employer maintains that the employee’s treatment is not reasonable or necessary based on the EME of Drs. Mayhall and Simpson as well as on the SIME opinions of Dr. Lipon and Johnson. The employer maintains that under AS 23.30.120, the employee’s chiropractic treatment for his back condition is not compensable as it is not related to his back condition after June 2004.  The SIME physicians opine that although treatment for the low back was reasonable and necessary for the first few months after the work injury of October 16, 1997, the employee no longer needs back treatment and that his back problems are due to age. According to the employer, under the Bockness
 case, the chiropractic treatment must be reasonable and necessary and related to the employee’s condition to be compensable. The employer also maintains that the employee’s claim for chiropractic care exceeds the Board’s frequency standards. The employee asserts that the employee’s degenerative disc disease, which he had as early as 1999,  is the cause of his need for chiropractic care.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Employee’s Request for Continuance of the Hearing

The Board’s regulations at 8 AAC 45.074 address continuances and cancellations.  It states:

(a) A party may request the continuance or cancellation of a hearing by filing a 

(1) petition with the board and serving a copy upon the opposing party; a request for continuance that is based upon the absence or unavailability of a witness 

(A) must be accompanied by an affidavit setting out the facts which the party expects to prove by the testimony of the witness, the efforts made to get the witness to attend the hearing or a deposition, and the date the party first knew the witness would be absent or unavailable; and 

(B) will be denied and the affidavit may be introduced at the hearing as the testimony of the absent witness if the opposing party stipulates that the absent witness would testify as stated in the affidavit; 

(2) stipulation signed by all the parties requesting a continuance or cancellation together with evidence of good cause for the request. 

(b) Continuances or cancellations are not favored by the board and will not be routinely granted. A hearing may be continued or cancelled only for good cause and in accordance with this section. For purposes of this subsection: 

(1) Good cause exists only when 

(A) a material witness is unavailable on the scheduled date and the taking of the deposition of the witness is not feasible; 

(B) a party or representative of a party is unavailable because of an unintended and unavoidable court appearance; 

(C) a party, a representative of a party, or a material witness, becomes ill or dies; 

(D) a party, a representative of a party, or a material witness becomes unexpectedly absent from the hearing venue and cannot participate telephonically; 

(E) the hearing was set under 8 AAC 45.160(d) ; 

(F) a second independent medical evaluation is required under AS 23.30.095 (k); 

(G) the hearing was requested for a review of an administrator's decision under AS 23.30.041 (d), the party requesting the hearing has not had adequate time to prepare for the hearing, and all parties waive the right to a hearing within 30 days; 

(H) the board is not able to complete the hearing on the scheduled hearing date due to the length of time required to hear the case or other cases scheduled on that same day, the lack of a quorum of the board, or malfunctioning of equipment required for recording the hearing or taking evidence; 

(I) the board determines that despite a party's due diligence in completing discovery before requesting a hearing and despite a party's good faith belief that the party was fully prepared for the hearing, evidence was obtained by the opposing party after the request for hearing was filed which is or will be offered at the hearing, and due process required the party requesting the hearing be given an opportunity to obtain rebuttal evidence; 

(J) the board determines at a scheduled hearing that, due to surprise, excusable neglect, or the board's inquiry at the hearing, additional evidence or arguments are necessary to complete the hearing; 

(K) an agreed settlement has been reached by the parties less than 14 days before a scheduled hearing, the agreed settlement has not been put into writing, signed by the parties, and filed with the board in accordance with 8 AAC 45.070(d) (1), the proposed settlement resolves all disputed issues set to be heard, and the parties appear at the scheduled hearing to state the terms of the settlement on the record; or 

(L) the board determines that despite a party's due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing. 

(2) In its discretion and in accordance with this section, a continuance or cancellation may be granted 

(A) by the board or its designee for good cause under (1)(A) - (H) of this subsection without the parties appearing at a hearing; or 

(B) by the board for good cause under (b)(1)(I) - (L) of this subsection only after the parties appear at the scheduled hearing, make the request and, if required by the board, provide evidence or information to support the request. 

(c) Except for a continuance or cancellation granted under (b)(1)(H) of this section, 

(1) the affidavit of readiness is inoperative for purposes of scheduling another hearing; 

(2) the board or its designee need not set a new hearing date at the time a continuance or cancellation is granted; the continuance may be indefinite; and 

(3) a party who wants a hearing after a continuance or cancellation has been granted must file another affidavit of readiness in accordance with 8 AAC 45.070. 

The Board disfavors continuances.  In this case, the Board found good cause for a brief continuance in order to have the documents relating to his claim before him. The employee was allowed a several hour continuance to travel from Spokane to his residence in Pullman.  When the matter was reconvened several hours later, the employee had the benefit of having his documentation regarding the claim before him.  The Board based its ruling on the fact that notice of the hearing date was set months in advance in the January 30, 2006 prehearing conference order and the employee had sufficient time to obtain his medical information prior to the April 20, 2006 hearing.

       II.  Presumption Analysis

The injured worker is afforded a presumption that all the benefits he seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.

The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.
  

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of her case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.
 

Applying the presumption analysis to the case at hand, the Board finds the claimant introduced sufficient evidence to raise the presumption of compensability.
  This is based on the reports of Drs. Garden, Larson and Martin.  These reports indicate that these providers believe there was a connection between the employee’s knee condition and his back problems and the need for chiropractic care for his back.  Dr. Garden opined that chiropractic care would improve function, decrease pain and minimize degeneration.
 Dr. Larson opined that the employee benefited from chiropractic adjustment because the knee injury had altered the employee’s gait and chiropractic treatment restored normal motion and function.
  Dr. Martin opined that the employee’s altered gait was the direct result of his knee injury and chiropractic care was medically necessary and beneficial to the employee.

The Board does not weigh the credibility of the testimony during the first stage of the presumption analysis.
  The Board finds the claimant has introduced sufficient “minimal” evidence to establish the compensability of his claim.  We also find that this claim is based on highly technical medical considerations and that the claimant has presented medical evidence necessary to make that connection.
  Following the Court’s rationale in Meek,
 the Board applies the presumption of compensability from AS 23.30.120(a)(1) to the benefits claimed. 

Once the claimant establishes the presumption of compensability, the burden shifts to the employer to rebut this presumption with substantial evidence. "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
     The Board examines the employer’s evidence in isolation to determine whether it has: (1) produced substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminated any reasonable possibility that the employment was a factor in the disability.
  

The employer presented evidence from Drs. Mayhall and Simpson that although the employee’s knee condition is related to the work injury, the employee’s back condition is not.  Drs. Mayhall and Simpson found that the substantial contributing factor to the employee’s current back condition was degenerative disc disease, which the employee had since 1999.  They stated  “…we do not find persuasive evidence that his ongoing low back trouble is due to this particular injury episode.”  They also found no evidence of preexisting conditions which were aggravated by the job injury or that might be having an effect on his current condition.

The Board finds the reports of Drs. Mayhall and Simpson are sufficient evidence to rebut the presumption of compensability.
  They found that the employee’s knee injury was work related but his back condition was only marginally related to the October 16, 1997 injury.  They found the employee was suffering from degenerative disc disease and that it was a substantial contributing factor to the employee’s back complaint.  They did not find the employee would need additional treatment for his back condition.  They also found that there was no history of prior injury or preexisting conditions that were aggravated by the job injury.
   

At the third stage, the employee must prove his claim for benefits by a preponderance of the evidence.
   It is not necessary that work is the legal cause. Rather, we are instructed by the Alaska Supreme Court that we are to impose workers' compensation liability "whenever employment is established as a causal factor in the disability."
  A "causal factor" is a legal cause if "it is a substantial factor in bringing about the harm" at issue.
 

The Board finds that the employee has failed to establish his claim based on the preponderance of the evidence.    The Board bases the finding primarily on the reports of Dr. Johnson and Dr. Lipon.  Dr. Johnson states that the employee’s back condition is age related and the result of degenerative disc disease rather than due to the October 16, 1997 work injury to the employee’s knee.  He finds that the employee is suffering from lumbar disc and joint disease which was preexisting and unrelated to the employee’s October 16, 1997 work injury.  Dr. Johnson opines that the employee’s condition is unlikely to resolve  with continued treatment and the passage of time.  The Board finds the report of Dr. Johnson to be thorough and credible.

The Board also relies on the report of Dr. Lipon. in concluding that the employee has not established that his claim is compensable by a preponderance of the evidence.  The Board finds his report to be thorough and credible.
  He found the employee’s lower back complaints after the initial injury and the first several months of treatment could be considered to be tangentially related to the October 16, 1997 injury.  He further opined that some periodic treatment for the employee’s lower back would be considered reasonable and necessary.  Dr. Lipon noted that at the time of his examination, the employee had back pain symptoms which were not supported by any objective findings.  He had no muscle spasm in the lower dorsal or lumbar spine and his range of motion was full in the lumbar spine.  There was no evidence of radiculopathy into the bilateral lower extremities.  Dr. Lipon opined that the employee did not have an injury to his lumbar spine due to the October 16, 1997 injury but that he may have had temporary pain or soreness in his lower back secondary to reduced activities, bed rest and altered gait.  Dr. Lipon found that the employee’s subjective complaints were not supported by the objective findings of his lumbar spine.  Dr. Lipon opined that the employee’s back condition was due to degenerative changes in the lumbar spine which had progessed and were consistent with the normal aging process.
  The Board adopts both the Johnson and Lipon reports as they are more contemporaneous with the employee’s current condition.  Further, they address whether chiropractic care as the employee presently seeks is reasonable and necessary due to the employee’s October 16, 1997 work injury. 

The Board also relies on the Bockness
 case, which was cited by the employer in its closing argument.  In the Bockness case, the Alaska Supreme Court found that chiropractic care must be reasonable and necessary and related to the employee’s condition.  In this case, the employee claimed chiropractic care for a back injury.  The Alaska Supreme Court upheld the Board’s determination that the employee was entitled to chiropractic care in conjunction with other treatment but only for a period of time when such care was reasonable and necessary and when it did not exceed frequency standards.  The Court stated: “…the act does not require employers to pay for any and all treatment chosen by the employee.”  To be compensable, the treatment must be reasonable and necessary.  The Court went on to uphold the Board’s determination that frequency standards must be met based on the facts of the case. 

Under the circumstances of the instant case, the employee has failed to offer sufficient evidence which supports his claim for chiropractic care for his back based on a 1997 work-related knee injury. The reports of Dr. Martin, Larson and Garden upon which the employee relies, precede the reports of the SIME physicians.  In reliance upon the guidance of the Alaska Supreme Court in Bockness  and our review of the entire record in this case, we find the preponderance of the evidence, especially the reports of Dr. Johnson and Dr. Lipon, indicate the employee’s work injury is not a substantial factor in causing the employee’s back condition and, chiropractic treatment for the employee’s back is not reasonable or necessary based on the employee’s work injury. 
Because the employee has not established a compensable claim, his request for medical benefits will be denied and dismissed.


ORDER
1. The employee established good cause for the orally granted short continuance of his hearing pursuant to 8 AAC 45.074 but did not establish good cause for a longer continuance.

2. The employee failed to establish a compensable claim for chiropractic care pursuant to AS 23.3.120.  The employee’s claim for medical expenses associated with chiropractic care for his back is denied and dismissed.

Dated at Anchorage, Alaska on May 18, 2006.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.
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