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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	EDWARD P. IRBY, 

                                 Deceased Employee, 

                                                   and 

CARTRIE, EDWARD II, and HANNAH IRBY, 

                                                   Beneficiaries, 

                                                     Petitioners,

                                                   v. 

FAIRBANKS GOLD MINING INC.,

                                                  Employer,

                                                   and 

OLD REPUBLIC INSURANCE CO.,

                                                  Insurer,

                                                     Respondents.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY 

DECISION AND ORDER

AWCB Case No.  199707138
AWCB Decision No. 06-0127

Filed with AWCB Fairbanks, Alaska

on May 22, 2006



We heard the petition of the employee’s beneficiaries for a supplementary order declaring default against the insurer for failure to pay benefits awarded in AWCB Decision No. 05-0234 (September 12, 2005) and finding a violation of AS 23.30.030, in Fairbanks, Alaska, on April 13, 2006.
  Attorney Chancy Croft represented the employee’s spouse and children beneficiaries (“beneficiaries”).  Attorney Constance Ringstad represented the employer in the hearing, attorney Kim Stone intermittently appeared during the course of the case, and Michael McConahy is the attorney-of-record.
  The insurer did not participate in the hearing, nor did it file any pleadings.  The Alaska Superior Court entered an Order on Motion for Partial Remand
 of the case to our attention, dated April 17, 2006.  We closed the record when we next met, April 27, 2006.

ISSUES

1.
What amount of benefits awarded in AWCB Decision No. 05-0234 (September 12, 2005), for the period April 13, 1997 through September 8, 2005, and related interest, remains unpaid by the employer and is past due.?

2.
Should we issue a Supplementary Order Declaring Default, or take other action under AS 23.30.170, against this insurer for failing to timely pay the benefits awarded to the beneficiaries in AWCB Decision No. 05-0234 (September 12, 2005)?

3. Is the insurer in violation of AS 23.30.030(4)?

4. Shall we assess a penalty against the insurer for violation of AS 23.30.030(4)?


BRIEF SUMMARY OF THE CASE HISTORY AND RELEVANT EVIDENCE
The history of this case is summarized, in part, in our September 12, 2005 decision and order
, as follows:

The employee retired from service as a United States Army Ranger at the rank of Command Sergeant Major on August 31, 1995.
  The employee began to work for the employer as a truck driver at the Fort Knox Mine on July 31, 1996.
  On April 13, 1997, the employee was in his third day of training to drive a D10N Caterpillar bulldozer, when his bulldozer rolled backwards down the 152 foot steeply-sloped face of the mine’s impoundment dam, breaking through the frozen surface of the impoundment pond, and coming to a stop under the water and broken ice approximately 35 feet from the water’s edge.
  The employee's trainer was driving another bulldozer approximately 300 feet to the south on the dam to the, and did not see the accident.

Two Alaska State Trooper divers responded that afternoon, and investigated the wreck, finding the bulldozer upright underwater, with its blade raised.
  They found the door of the cab latched open, the rear window pushed into the cab, rocks strewn over the seats and the floor of the cab, and rocks on the tracks of the machine.
  Although visibility was extremely poor in the water, and the water temperature was 35 degrees Fahrenheit, the troopers systematically searched the bottom of the pond between the water's edge and the bulldozer, but failed to find a body.
  On April 14 and 15, 1997, three Trooper divers returned to conduct tethered searches of the bottom of the pond around the bulldozer.
  The troopers returned on May 9, 1997, and again systematically searched the same area.
  They found the water extremely murky, and had to inspect the bottom by feeling.
  Some areas of the bottom were so muddy that they could not reach a solid substrate, and at times it seemed to at least one diver that he could not tell if he was swimming above the mud or through it.

. . . . 

The employer filed a Report of Occupational Injury or Illness, dated April 21, 1997, reporting the accident, but indicating the injury was “unknown” and indicating the employee was a “missing person.”
  The employer filed a Controversion Notice on May 16, 1997, denying all benefits because it was not known whether the employee was deceased, denying his death was caused by an accident, and denying he died in the course and scope of his work.

The employee's wife, Cartrie Irby, petitioned for a Presumptive Death Certificate, and a hearing was held before Superior Court Magistrate William Smith and a coroner’s jury on October 30, 1997. . . .  At the conclusion of that hearing, the jury found unanimously that there was not sufficient evidence to presume the employee dead.
 

In response to this jury verdict, Donald Eckstein, Director of Workers’ Compensation for the employer's parent company, wrote to the employer's workers compensation insurer on November 25, 1997, indicating that the verdict of the corners jury stayed the beneficiaries’ claim for death benefits.
  He provided the insurer a copy of the jury verdict, and a report from the employer's local attorney.
  Based on the coroner’s jury verdict, the employer also filed a Controversion Notice dated December 11, 1997.

In 2003 the employee's son, Edward II, then 19 years old, filed another petition for a determination of presumptive death.
  The Troopers, Mr. Lang, and Mrs. Irby testified in a second presumptive death proceeding, again before Magistrate Smith, on October 6, 2003.  Mr. Lang, now an employee of another mining company, testified extensively concerning the employer's attempts to find the body.
  He testified the there was no explanation of why they could not find the body; however, he also testified there was no indication that the accident had been staged
  Mr. Lang also testified that he recollected the employee as a mature, levelheaded, and trustworthy person; and he could not envision that the accident had been planned.
  At the conclusion of that hearing, the jury unanimously found that it may fairly be presumed that the employee died as a result of a heavy equipment accident on April 13, 1997.

Based on the October 6, 2003 corner’s jury verdict, the State of Alaska issued a Certificate of Presumptive Death on November 7, 2003.
  The death certificate listed the cause of death as “Mining Heavy Equipment Accident,” on “April 13, 1997.”
  The parties stipulated that the employer’s attorney, Michael McConahy, attended both presumptive death hearings. 

. . . . 

The employee’s wife filed a Workers’ Compensation Claim on March 11, 2004, claiming death benefits under AS 23.30.215.
  The employer filed a Controversion Notice
 and an Answer on May 13, 2004, denying the beneficiaries’ claim and asserting that no benefits are due for the reasons listed in the previous controversions, and that the claim is barred under AS 23.30.100, AS 23.30.105, AS 23.30.110(c), and by equity.
  The employee filed an Affidavit of Readiness for Hearing on April 25, 2005.
  The parties filed a welter of petitions, which were consolidated in a prehearing conference on June 21, 2005 as issues for a single proceeding on the claim, beginning on July 21, 2005.

In the hearing on July 21, 2005 …. Cartrie Irby testified that .…  she and her husband [had] long-term difficulties in their marriage, but planned to stay together.  She testified she moved to Atlanta because she needed to have surgery and follow-up care, because the children both suffered asthmatic attacks in Fairbanks, and because she and her husband owned a home in Atlanta….  She testified that after the employee’s accident, the children received Social Security survivors benefits in the amount of $1800.00 per month, and that her youngest child, Hannah, continues to receive this benefit…

. . . . 

Subsequent to the hearing, on August 15, 2005, the employee filed a Petition to Accept Two Documents.
[
]  Appended to the petition were copies of the employee’s 1997 W-2 statement form the employer, and a copy of the employee’s military Retiree Account Statement, dated October 24, 1996.  In the petition, the employee asserted these documents showed that the employee’s annual income from the employer was $34,320.00, and $23,076.00 in military retirement, yielding a gross annual income of $57,396.00….
  

. . . . 

In the hearing, and in their briefing… [T]he beneficiaries requested that we award death benefits under AS 23.30.215, at a weekly compensation rate of $447.25. They argued the employer controverted the claim in bad faith, and a penalty is due under the Alaska Supreme Court decision in Harp v. ARCO Alaska, Inc.
  They requested interest and attorney fees.

In the hearing, and in its briefing, the employer argued that a presumptive death certificate serves only to establish a presumption that a missing person died within the five years preceding the certificate, and only for purposes of probate.  It cited Professor Larson for the proposition that a death certificate is not competent evidence to show cause and circumstances death.
  it also cited a New Jersey Superior Court case, Scharwenka v. Cryogenics Management,
 in which the court found a death certificate issued by another state's probate court was irrelevant to the issues in the workers compensation case…. It argued the certificate raises no presumption of compensability.  It argued the record contains substantial evidence the employee could not have been in the bulldozer when it sank….  The employer argued the evidence indicates the employee cared greatly for his children, and that the benefits they have received following his disappearance exceed the amounts he could have provided them by continuing to work for the employer.  It argued the employee was well trained to escape the scene of the accident, without detection.

We here adopt the Brief Summary of the Evidence and Relevant Case History section of our September 12, 2005 decision, by reference.  

In our Interlocutory Decision and Order on September 2, 2005, AWCB Decision No. 05–0225, we found, in part:

. . . [T]he testimony of the employee’s wife, Cartrie Irby, credible.  Based on her testimony, we find the employee systematically sent her part of his paycheck to cover the mortgage of their home, home repairs, and tuition for their childrens’ schooling.  We also find Cartrie Irby was financially dependent upon him.
  We find Ms. Irby’s testimony the she moved to Atlanta for medical attention is credible and consistent with the history of her surgeries.  If, as the employer asserts, the employee was living with another woman at the time of his death and intended to leave his marriage, we would find that he had abandoned his wife.  If it is determined that the employee died in the course and scope of his work for the employer, we conclude that Cartrie Irby is the “widow” of the employee, under AS 23.30.395(33) and AS 23.30.215.
 


In our Interlocutory Decision and Order on September 2, 2005,
 we ordered:


ORDER

1.
The employer’s petition to dismiss the beneficiaries’ claim under AS 23.30.105(a), is denied and dismissed.  

 2.
The beneficiaries’ petition to estopp the employer from arguing the beneficiaries’ claim for death benefits is not timely, is denied and dismissed.

3.  
The employer’s petition to exclude the employee’s Certificate of Presumptive Death from consideration as part of the record for deciding the merits of the beneficiaries’ claim for death benefits, is denied and dismissed.

4.
The employee’s petition to bar the employer’s challenge to the effect of the employee’s Presumptive Death Certificate, and to require the employer to proceed under AS 09.55.060, is denied and dismissed.

5.
If the beneficiaries’ claim for death benefits is compensable, Cartrie Irby would be the employee’s “widow” for purposes of AS 23.30.215 and AS 23.30.395(33).

6.
We retain jurisdiction over the beneficiaries’ claim for death benefits under AS 23.30.215, and over the other issues not addressed in this decision and order.

7.
We grant the employer’s petition to keep the record open for 30 days to receive the depositions of Gwendolyn Pugh and Lamodia Johnson. 

8.
The parties may file supplementary briefs on the claim and remaining issues by September 6, 2005.

In our final decision and order on September 12, 2005, AWCB Decision No. 05-0234, we ordered:

ORDER

1.
The employer shall pay the beneficiaries death benefits, under AS 23.30.215, from April 13, 1997, through the date of the hearing, and continuing.

2.
The beneficiaries’ claim for penalties under AS 23.30.155(e), is denied and dismissed.  
3.
The employer shall pay interest to the beneficiaries, under 8 AAC 45.142, on all late-paid death benefits awarded in this decision, from the date each installment of compensation was due.

4.
The employer shall pay the beneficiaries $49,680.00 in attorney fees, $14,080.00 in paralegal assistant costs, and $3,936.63 in legal costs, under AS 23.30.145(b).
 

The employer appealed our September 12, 2005 decision to the Alaska Superior Court on September 20, 2005, in Superior Court Case No. 4FA-05-2288 CI.  At the employer’s request, the Honorable Randy Olson, Alaska Superior Court, entered an Order Granting Stay of Lump Sum Payments of Past Due Benefits, Attorney Fees and Costs Pending Appeal, dated September 26, 2005.
  However, the court stayed only the employer’s obligation to pay past benefits and attorney fees and costs, but it did not stay the award of ongoing compensation.
  

Following the Superior Court order, the employer paid death benefits to the beneficiaries, from September 13, 2005 and continuing.
  In a Compensation Report dated September 29, 2005, the employer’s adjuster, Wilton Adjustment Service, determined that the employee had documented gross weekly earnings of $660.00, and a weekly compensation rate of $447.75, under AS 23.30.220(a)(1).
  It adjusted the compensation by a cost-of-living-adjustment (“COLA”) rate of .708, to a reduced weekly rate of $317.01.
  It reduced this rate by $108.38 for the receipt of Social Security Survivors’ benefits by the employee’s minor daughter, Hannah.
  The employer’s adjuster attached a sheet of calculations for the benefit reductions to the Compensation Report, but attached no Social Security Administration documents or other supporting documentation.
  Based on these calculations, the employer paid the beneficiaries a total of $213.63 in death benefits per week.
 

The beneficiaries filed a Petition for Supplementary Order, dated November 23, 2005, requesting an order, under AS 23.30.170, declaring the insurer in default for its failure to pay benefits awarded in our September 12, 2005 decision and order.
  The beneficiaries also petitioned for a finding the insurer failed to “provide claims facilities through its own staffed adjusting facilities located within the state, or by independent, licensed, resident adjusters with power to effect settlement within the state.”
  The beneficiaries petitioned for a declaration that the insurer was in violation of AS 23.30.030(4), and petitioned for us to assess a penalty against the insurer for violation of AS 23.30.030(4).
  

The employer filed an Opposition to Petition for Supplemental Order, dated December 13, 2005.  In the Opposition, the employer argued the ongoing death benefits are being paid by the employer, that past benefits have been stayed by the court, and that under AS 23.30.125 there is no default of the award.
  It also argued that under AS 23.30.030(7), the Director of the Alaska Division of Insurance is responsible for determining violations of that section of the statue and remedying those violations.
  It argued we have no jurisdiction to declare a violation of AS 23.30.030, or to assess a penalty for such a violation.
  It also argued the beneficiaries death benefits claim is being adjusted and paid by Belinda Haskins of Wilton Adjustment Service in Fairbanks, and therefore the insurer has independent, licensed, resident adjusters within the state.
 

At the employer’s request, the Alaska Superior Court entered an Order Clarifying Stay of Lump Sum Payments of Past Due Benefits, Attorney Fees and Costs Pending Appeal, dated February 15, 2006.
  In this order, the court extended the stay of these benefits to the insurer, pending resolution of the employer’s appeal.

On March 2, 2006, the employer filed a Notice of Superior Court Order and this Board’s Lack of Jurisdiction to Hear Petition for Default and Request to Vacate AWCB Order for Briefing and Hearing.
  In this pleading the employer argued the court’s February 15, 2006 order staying past benefits decided the issue of the beneficiaries’ petition, that we do not have jurisdiction to hear the beneficiaries’ petition, and that the beneficiaries’ petition is in bad faith.

In a prehearing conference on March 22, 2006, the employer’s counsel represented that the insurer provides a workers’ compensation insurance policy for the employer to cover claims in excess of $300,000.00.
  The employer’s counsel represented her firm had entered an appearance on behalf of the employer,
 but not the insurer.
  The Board Designee set a hearing for April 13, 2006, on the beneficiaries’ “11/23/05 Petition for a Supplementary Order for default pursuant to AS 23.30.170 declaring Old Republic in default, and a violation of AS 23.30.030(4),’ and all related pleadings. for April 13, 2006.
  The Board Designee served separate copies of the Prehearing Conference Summary and the Notice of Hearing on the beneficiaries, employer, and insurer.

In the hearing on April 13, 2006, and in its pleadings and brief, the employer argued the Alaska Superior Court has stayed the insurer’s payment of past benefits, attorney fees and costs awarded in our September 12, 2006 order, and the court’s stay is the controlling law of the case.  It argued all benefits due following the courts stay orders have been paid, and there is no default.  It argued that, unless the court makes a partial remand of the case, there is no jurisdiction for us to calculate the amount due.  It argued that if and when benefits are calculated, they must be reduced for Social Security Survivors’ Benefits paid to the beneficiaries.  It argued this offset, at AS 23.30.225(a) is explicit and mandatory, and cannot be waived or barred by estoppel.  It noted the employee’s wife testified in her deposition and in a hearing that she and the children received approximately $1,800.00 per month in Survivors’ Benefits.  Attached to its brief, the employer provided seven award letters from the Social Security Administration, giving notice of initial benefit determination or re-determination to each of the beneficiaries.  The employer asserted it does not believe these are all the Social Security benefit notices, and it asserted the beneficiaries have not fully cooperated with disclosure.

The employer also argued that if and when benefits are calculated, they must be subjected to COLA adjustment under AS 23.30.175(b)(1) applicable to Columbus, Georgia, where the beneficiaries have lived since 1996.  It argued the adjustment under AS 23.30.175(b) is automatic, by operation of law, and mandatory.  It argued that this adjustment does not need to be raised or asserted in any controversion, answer, or at any time before the employer applies it.  It argued it promptly notified the beneficiaries it would be adjusting the rate when it issued its Compensation Report at the commencement of death benefits, therefore neither waiver nor estoppel can apply to this issue.  The employer also argued that, although we found the employee’s wife left Alaska for back surgeries for herself and asthma relief for her children, we did not find the various forms of medical treatment needed were not reasonably available in Alaska.  Therefore, it argued, under AS 23.30.175(b)(2) the COLA adjustment must be applied.  Failing that, it argued the COLA must be applied, at least, during those years the employee’s widow did not have surgery. 

In the hearing on April 13, 2006, and in their pleadings and brief, the beneficiaries argued that under AS 23.30.030(3) the insurer received notice of all proceedings and decisions through service on the employer.  They argued the employer’s counsel does not represent the insurer, that the insurer has never appeared in this claim, that it has filed no objection to our proceedings and orders, and that under AS 23.30.030(1) the insurer has the obligation to pay all benefits awarded against the employer.  The beneficiaries noted that the employer’s appeal of our September 12, 2005 decision and order named only the deceased employee and the employer as parties.  Consequently, they argued, neither the board, the insurer, nor the beneficiaries are parties to that appeal.  The beneficiaries argued the insurer has failed to pay the awarded benefits, has failed to provide in-state adjusting facilities, and is in default and in violation of the requirements of AS 23.30.030(4).  Based on their petition, the beneficiaries request (1) a declaration of the amount the insurer is in default for the period from April 13, 1997 and September 12, 2005, (2) a finding that the insurer is in violation of AS 23.30.030(4), and an award of a penalty against the insurer for violation of AS 23.30.030(4).  

The beneficiaries argued a default order is necessary to determine the amount of benefits due for the period from April 13, 1997 and September 12, 2005 for a number of reasons, including the amount required by the court for a bond related to the stay.  The beneficiaries asserted that the parties have stipulated the rate of compensation for death benefits in this claim is $447.75 per week.  They noted the employer never raised the issue of offsets or reductions to the death benefits in its Answer, its Controversion Notices, its prehearing conferences, or its previous hearings and they argued the employer has waived or is estopped from claiming these reductions.  They argued the employer failed to petition for a reduction for Social Security Survivors’ Benefit, as required by 8 AAC 45.225(a).  They also argued the employer failed to raise the issue of COLA reductions, as required by 8 AAC 45.050(c)(3)(H).  The beneficiaries noted the period from April 13, 1997 through September 12, 2005, comprised 438 weeks.  They argued the death benefits due for this period total $196,114.50.  They argued interest is due on this amount at 10.5 percent, under AS 23.30.155(p), totaling $86,091.64.  They noted we awarded attorney fees and costs of $67,696.63.  The beneficiaries argued the benefits awarded through the date of our September 12, 2006 order total $349,902.77.  They requested a supplementary order declaring the insurer to be in default in that amount. 

The insurer did not appear for the hearing on April 13, 2006.  It filed no brief or other pleadings regarding the beneficiaries’ petition for a supplemental order concerning default and violation of AS 23.30.030(4).

The Alaska Superior Court entered an Order on Motion for Partial Remand of the case to us, dated April 17, 2006.
  In the order, Judge Olsen found that our determination of past due benefits would not interfere with the jurisdiction of the court, and granted a remand for clarification or modification, as requested by the beneficiaries.
 

On April 19, 2006, the employer filed an Amended Answer, in which it reasserted it’s defenses from the May 12, 2004 Answer to the claim of the beneficiaries.
  In the Amended Answer, the employer also asserted that any benefits paid to the beneficiaries must be adjusted by the cost of living provisions under AS 23.30.175(b), 8 AAC 45.138, and our Bulletins, as applicable to Columbus, Georgia; and it asserted that any benefits paid to the beneficiaries must be reduced under AS 23.30.225(a) and 8 AAC 45.225(a), for the receipt of Social Security Survivors’ Benefits.

The court’s Order on Motion for Partial Remand was filed with us on April 24, 2006.  We closed the record to consider the employee’s petition and the other, related pleadings, when we met on April 30, 2006.  

Because the beneficiaries’ petition raises the issue of compliance with AS 23.30.030, we here take notice that the documentary record contains a letter dated October 4, 2005, in which the employer responded to the beneficiaries that it did not have a copy of its actual workers’ compensation policy, but had documentation “listing Old Republic as the insurer and a $300,000.00 deductible.”
  We take administrative notice that the Alaska Workers’ Compensation Division records indicate that notice of insurance coverage had been filed,
 showing that Old Republic Insurance Company was providing workers’ compensation coverage for the employer on the date of the employee’s presumptive death.
  We also take administrative notice that the Alaska Workers’ Compensation Division records indicate that Old Republic Insurance Company had filed notice that Crawford and Company
 (and subsequently Arctic Adjusters, Inc. 
) was providing in-state claims servicing for its workers’ compensation policies at the time of the employee’s presumptive death;
 and filed notice that its in-state adjusting services are presently being provided by Northern Adjusters, Inc.
  

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
THE REMAND
In general, we do not have authority to decide or act in a way contrary to a decision by the Alaska Supreme Court, the superior courts,
 or the Alaska Workers’ Compensation Appeals Commission.
  Although an appeal suspends our jurisdiction concerning the questions raised by an appeal, we have continuing jurisdiction over, and responsibility for, matters that would not conflict with the exercise of the court’s jurisdiction.
  Because the superior courts lack jurisdiction to make an initial determination of entitlement to benefits under the Alaska Workers’ Compensation Act, we bear the responsibility to decide issues of compensability, and reimbursement.
  Once the courts have remanded a case to us, the court’s decision is the controlling law of the case.
  In the case before us, the Alaska Superior Court partially remanded the beneficiaries’ petition to us for our consideration on April 17, 2006.  Accordingly, we will consider the parties’ arguments and pleadings concerning the beneficiaries’ November 23, 2005 petition, in light of the remand and the applicable case law.  

II.
WEEKLY BENEFIT AMOUNT UNDER AS 23.30.215
The beneficiaries’ November 23, 2005 petition requested a supplementary order declaring the insurer in default of a specified amount of compensation and interest pursuant to AS 23.30.170, in violation of AS 23.30.030(4), and subject to penalties for violation of AS 23.30.030(4).  In the Superior Court’s remand of the beneficiaries’ petition to our attention, the court specifically found that our determination of the benefits due under our September 12, 2005 decision and order, for the period April 13, 1997 through September 12, 2006, would not interfere with the court’s appellate jurisdiction over the issues of the appeal.  Accordingly, we will consider the determination of that amount.

Initially, we note that the employer’s counsel has not entered an appearance to represent the insurer, and we note there is some evidence in the record to reflect that the insurer has provided some sort of a “stop loss” policy to pay workers’ compensation claims only when they exceed $300,000.00.  Nevertheless, whatever the contractual terms of the policy, under AS 23.30.030(1) the employer and insurer are jointly and severally liable for any and all benefits due to the beneficiaries.  AS 23.30.030 provides, in pertinent part: “A policy of a company insuring the payment of compensation under this chapter is considered to contain the provisions set out in this section.  (1)  The insurer assumes in full all obligations to pay . . . compensation or death benefits imposed upon the insured under this chapter.”
  

At the time of the bulldozer accident and the employee’s death, AS 23.30.215 provided, in part:


(a) If the injury causes death, the compensation is known as a death benefit and is payable in the following amounts to or for the benefit of the following persons:. . . 




(2) if there is a widow or widow or a child or children of the deceased, the following percentages of the spendable weekly wages of the deceased:. . .




(E) 100 percent, divided equally, if there are two or more children and no widow or widower . . . .


(b) In computing death benefits, the spendable weekly wage of the deceased shall be computed under AS 23.30.220 and shall be paid in accordance with AS 23.30.155.…

AS 23.30.220 provides,
 in part:

(a)
Computation of compensation under this chapter shall be on the basis of an employee's spendable weekly wage at the time of injury.  An employee's spendable weekly wage is the employee's gross weekly earnings minus payroll tax deductions.  An employee's gross weekly earnings shall be calculated as follow:


(1)
if at the time of injury the employee’s earnings are calculated by the week, the weekly amount is the employee’s gross weekly earnings ….

Based on the documentary evidence of earnings presented in the record of the September 8, 2005 hearing, the employer’s September 29, 2005 Compensation Report, and the consistent assertions of the parties in the April 13, 2006 hearing, we find the employee had gross weekly earnings of $660.00 and a weekly compensation rate of $447.75, as calculated under AS 23.30.220(a)(1), without any statutory offsets or reductions.  Based on the 438 weeks within the period from April 13, 1997 through September 12, 2005, we find the death benefits due for this period total $196,114.50, before any offsets or reductions.

III.
SOCIAL SECURUTY SURVIVORS’ BENEFIT REDUCTION
AS 23.30.225 provides, in part:

(a)  When periodic retirement or survivors' benefits are payable under 42 U.S. 401‑433 (Title II, SSI Act), the weekly compensation provided for in this chapter shall be reduced by an amount equal as nearly as practicable to one‑half of the federal periodic benefits for a given week.

Our procedural regulation at 8 AAC 45.225(a) provides, in part:

(a)  An employer may reduce an employee's or beneficiary's weekly compensation under AS 23.30.225(a) by


(1)
getting a copy of the Social Security Administration's award letter showing the 


(A)
employee or beneficiary is being paid retirement or survivor's benefits;


(B)
amount, month, and year of the initial entitlement; and


(C)
amount, month, and year of each dependent's entitlement;


(2)
computing the reduction using the employee's or beneficiary's initial Social Security entitlement, and excluding any cost-of-living adjustments; and 


(3)
completing, filing with the board, and serving upon the employee or beneficiary a Compensation Report form showing the reduction and how it was computed, together with a copy of the Social Security Administration’s award letter. . . .

The statute at AS 23.30.225(a) is explicit and mandatory: the weekly compensation "shall be reduced by . . . as nearly as is practical to one-half of the federal periodic benefits.”  The record is clear that the beneficiaries have received SSI retirement benefits, and by operation of law the employer may reduce the weekly benefit payment.  The employer requests us to reduce the beneficiaries’ weekly compensation rate, based on receipt of Survivors’ Benefits. 

Our regulation cited above requires us to base the compensation rate reduction on the employee's initial entitlement to SSI retirement benefits, and provides the employer an explicit and detailed series of steps to secure this reduction.  Our regulation requires the employer to file and serve all parties with a Compensation Report, together with an explanation of the reduction, provide evidence the beneficiary is receiving Survivors benefits contemporaneously with workers’ compensation benefits, and file a copy of the supporting initial Social Security award letter (or letters).  The employer filed a Compensation Report on September 29, 2005 with at least a partial explanation of the reduction of benefits, but it did not file supporting copies of initial award letters from the Social Security Administration with the report.  Although the employer’s hearing brief has a number of Social Security Administration benefit letters appended to its hearing brief.  The employer has not integrated them into a benefit reduction Compensation Report in the manner required by 8 AAC 45.225(a).  We find the employer has failed to comply with the requirements of 8 AAC 45.225(a), and we conclude the employer may not yet take an offset from the beneficiaries’ death benefits, calculated under AS 23.30.220.

If the employer has the requisite documentation, it should proceed under the procedure outlined at 8 AAC 45.225(a).  If the employer has not yet been able to secure through informal discovery the appropriate award letters from the Social Security Administration, on which to base a reduction under AS 23.30.225(a) of the beneficiaries’ death benefits, the employer may bring a petition to compel discovery, in accord with AS 23.30.107 and AS 23.30.108.
  We will retain jurisdiction to modify this decision, under AS 23.30.130. 

IV.
COST OF LIVING ADJUSTMENT
AS 23.30.175(b) provides, in part:

(b) 
The following rules apply to benefits payable to recipients not residing in the state at the time compensation benefits are payable:


(1)
 the weekly rate of compensation shall be calculated by multiplying the recipient’s weekly compensation rate calculated under . . . AS 23.30.215 by the ratio of the cost of living of the area in which the recipient resides to the cost of living in this state;


(2)
the calculation required by (1) of this subsection does not apply if the recipient is absent from the state for medical or rehabilitation services not reasonably available in the state . . . .

In our Interlocutory Decision and Order on September 2, 2005, we found, in part:

. . . [T]he testimony of the employee’s wife, Cartrie Irby, credible.  Based on her testimony, we find the employee systematically sent her part of his paycheck to cover the mortgage of their home, home repairs, and tuition for their childrens’ schooling.  We also find Cartrie Irby was financially dependent upon him.  We find Ms. Irby’s testimony the she moved to Atlanta for medical attention is credible and consistent with the history of her surgeries.

The employer argued that this adjustment does not need to be raised or asserted in any controversion, answer, or at any time before the employer applies it.  Although we found the employee’s wife left Alaska for back surgeries for herself and asthma relief for her children, the employer also argued that the various forms of medical treatment needed were reasonably available in Alaska.  Therefore, it argued, AS 23.30.175(b)(2) would not shield the beneficiaries from death benefit reduction, and the COLA adjustment must be applied.
Although the employer asserts that the treatment needed by the beneficiaries was reasonably available in Alaska, it has, as yet, offered no specific evidence on which to base that argument.  Our finding that the beneficiaries left Alaska for medical reasons was made in the context of the employer’s assertion that the Mrs. Irby was actually leaving because her marriage with the employee had broken down over allegations of infidelity, and should therefore be denied death benefits.  Nevertheless, our finding was based on hearing testimony and other evidence in the record.  Based on a review of the present record, we do not find evidence sufficient to overturn our September 2, 2005 finding.  Consequently, we conclude that, based on the present record, AS 23.30.175(b)(2) prevents the application of a COLA reduction to the death benefits, at present.

We note that the employer filed an Amended Answer to the beneficiaries’ claim after our most recent hearing, raising the issue of a COLA adjustment in accord with 8 AAC 45.050(c)(3)(H).  We interpret this amended answer to be an indication that the employer intends to develop the record to pursue this issue.  Accordingly, under AS 23.30.130, we will retain jurisdiction to modify our decision concerning AS 23.30.175(b), pending the filing and prosecution of a petition by the employer on the issue.  We direct the parties to arrange a prehearing conference with Board Designee Sandra Stuller to arrange any procedure necessary concerning the issues of Social Security offset or COLA adjustment of the beneficiaries’ compensation. 

V.
INTEREST
AS 23.30.155(q) provides, in part:

If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation

8 AAC 45.142 provides, in part:

(a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation

Above, we found the beneficiaries are due death benefits totaling $196,114.50, under AS 23.30.215, for the period from April 13, 1997 through September 12, 2005.  We found, based on the present record, no offsets or reductions of these death benefits.

For injuries or death which occurred before July 1, 2000, our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate of 10.5% per annum, as provided at AS 45.45.010, from the date at which each installment of compensation, including medical compensation, is due.
  The Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
  Accordingly, we will award interest to the beneficiaries, in accord with 8 AAC 45.142(a), on all death benefits from the dates on which those installments of benefits were due.  Based on the beneficiaries’ calculations of interest at the rate of 10.5%, we find the beneficiaries are due $86,091.64 in interest on death benefits for the period April 13, 1997 through September 12, 2005.
 

VI.
BENEFITS DUE TO THE BENEFICIARIES UNDER THE SEPTEMBER 12, 2005 DECISION FOR THE PERIOD APRIL 13, 1997 THROUGH SEPTEMBER 12, 2005

Above, for this period, we found the beneficiaries are due death benefits totaling $196,114.50 and interest totaling $86,091.64.  In our September 12, 2005 decision and order, we awarded attorney fees and costs of $67,696.63.  We conclude the beneficiaries are entitled to a total of $349,902.77 in benefits, under the terms of AWCB Decision No 05-0234 (September 12, 2005), for the period April 13, 1997 through September 12, 2005.

VIII.
DEFAULT ORDER AGAINST OLD REPUBLIC INSURANCE
AS 23.30.030 provides, in part:

(1)  The insurer assumes in full all the obligations to pay physician’s fee, … and compensation or death benefits imposed upon the insured under the provisions of this chapter.

(2)  The policy is made subject to the provisions of this chapter and its provisions relative to the liability of the insured employer to pay physician’s fee, … and compensation or death benefits, and the liability of the insurer to pay the same  are considered a part of this policy contract.

. . . .

(4)  The insurer will promptly pay to the person entitled to them the benefits conferred by this chapter . . . .  The policy is a direct promise by the insurer to the enforceable in the name of that person.  The insurer shall provide claims facilities through its own staffed adjusting facilities located within the state or by independent, licensed, resident adjusters with power to effect settlement within the state. 

AS 21.42.075 provides, in part:  

Reimbursement of Losses.  An insurer may make a filing for approval by the director [of the Division of Insurance] that provides for the reimbursement by an insured of losses paid by the insurer under a workers’ compensation insurance policy.  A form that alters the obligation of the insurer to an employee under AS 23.30025 or AS 23.30.030 may not be approved by the director. . . .

At the time of the employer’s appeal, AS 23.30.125 provided, in part:

(a)  A compensation order becomes effective when filed in the office of the board as provided in AS 23.30.110 and, unless proceedings to suspend it or set it aside are instituted [in the Alaska superior courts] as provided in (c) of this section, it becomes final on the 31st day after it is filed. . . .

(c)  . . . The payment of the amounts required by an award may not be stayed pending final decision in the proceeding unless upon application for an interlocutory injunction the court on hearing … allows stay of payment, in whole or in part . . . .

AS 23.30.170 provides, in part:

 (a)  In case of default by the employer in the payment of compensation due under an award of compensation for a period of 30 days after the compensation is due, the person to whom the compensation is payable may, within one year after the default, apply to the board making the compensation order for a supplementary order declaring the amount of the default.  After investigation, notice, and hearing, as provided in AS 23.30.110, the board shall make a supplementary order declaring the amount of the default.  The order shall be filed in the same manner as the compensation order.

(b)  If the payment in default is an installment of the award, the board may, in its discretion, declare the whole of the award as the amount in default.  The applicant may file a certified copy of the supplementary order with the clerk of the superior court.  The supplementary order is final.  The court shall, upon the filing of the copy, enter judgment for the amount declared in default by the supplementary order if it is in accordance with law. . . .

The beneficiaries filed a petition for a supplementary order declaring default under AS 23.30.170, against the insurer, for certain benefits due under our September 12, 2005 decision and order.  Although liability for workers’ compensation benefits ultimately lies with the employer,
 under AS 23.30.030, it is the insurer, not employer, which is required to directly pay benefits to the beneficiaries.  In the instant case, however, the employer is directly paying ongoing benefits, through its adjuster, Wilton Adjustment.  The employer is apparently following the procedure of a “risk retention policy,” in which the employer would directly pay the deductible amount
  Nevertheless, under AS 21.30.030, workers’ compensation insurance benefits must be paid by the insurer, under the approval and regulation of the Alaska Division of Insurance.  The requirement of AS 23.30.030 and AS 21.42.075 is specific: workers’ compensation benefits must be paid directly by the insurer, not the insured employer, regardless of what contractual reimbursement arrangement may have been approved between the employer and insurer.  Because the insurer is directly liable to pay the beneficiaries any benefits due, we conclude that a default order can potentially be issued concerning the insurer.       

However, the record reflects that the employer appealed our decision on September 20, 2005, and the court issued stay orders on September 26, 2005 and February 15, 2006.  We find the employer timely appealed our decision under AS 23.30.125(a); and we find the court granted both the employer and insurer a stay of payment of the benefits in question.  We conclude these benefits are not yet “due” within the meaning of AS 23.30.170(a).  We conclude we cannot, at this time, issue a supplementary order declaring default, under AS 23.30.170.  Accordingly, we will dismiss the beneficiaries’ request for a default order, without prejudice.

IX.
INSURER’S COMPLIANCE WITH AS 23.30.030(4)
AS 23.30.030 provides, in part:

(4)  The insurer will promptly pay to the person entitled to them the benefits conferred by this chapter . . . .  The policy is a direct promise by the insurer to the person entitled to physician’s fee, … and compensation or death benefits, and is enforceable in the name of that person.  The insurer shall provide claims facilities through its own staffed adjusting facilities located within the state or by independent, licensed, resident adjusters with power to effect settlement within the state. 

. . . .

(7)  If the insurer fails or refuses . . . to comply with a provision of this chapter, the director of the division of insurance shall revoke the approval of the policy form. . . .

AS 23.30.085 provides, in part:

Duty of Employer to File Evidence of Compliance.

(a)  An employer subject to this chapter, unless exempted, shall initially file evidence of compliance with the insurance provisions of this chapter with the division, in a form prescribed by the director . . . .

Our implementing regulation at 8 AAC 45.085 provides:

Duty of Employer and Insurer to File Evidence of Insurance.

(a)  An insurer subject to this chapter shall file, on a form prescribed by the board, notice with the board within 10 days after the initiation or renewal of the employer’s workers’ compensation insurance.

(b)  A self-insured employer or insurer subject to this chapter, unless exempted, shall file, on a form prescribed by the board, notice with the board within 10 days after changing insurance adjusting services.

The beneficiaries’ Petition for Supplementary Order requested that we find that the insurer failed to pay the awarded benefits and failed to “provide claims facilities through its own staffed adjusting facilities located within the state, or by independent, licensed, resident adjusters with power to effect settlement within the state” to handle benefits.  The beneficiaries requested a declaration that the insurer was in violation of AS 23.30.030(4).  In its Opposition, the employer argued that under AS 23.30.030(7), the Director of the Alaska Division of Insurance is responsible for determining violations of that section of the statue and remedying those violations, and that we have no jurisdiction to declare a violation of AS 23.30.030.  It additionally argued the beneficiaries’ death benefit claim is being adjusted and paid by Belinda Haskins of Wilton Adjustment Service in Fairbanks, and therefore the insurer has independent, licensed, resident adjusters within the state. 

Although the court’s remand specifically mentioned only the issue of the amount in default, the beneficiaries’ petition also raised the question of the insurer’s (as opposed to the employer’s) payment of benefits and its provision of in-state claim facilities for the handling of those benefits.  As noted above, an appeal does not suspend our jurisdiction concerning the questions not raised by an appeal, and we have continuing jurisdiction over, and responsibility for, matters that would not conflict with the exercise of the court’s jurisdiction.
  We find the question of the insurer’s compliance with AS 23.30.030(4) is not an issue which would interfere with the free exercise of the court’s jurisdiction over the matters appealed, and we will consider this issue.    

We have long recognized our responsibility to determine violations of AS 23.30.030(4).
   We have also recognized our responsibility to refer such violations to the Director of the Division of Insurance.
  We note that the actual, specific requirements of AS 23.30.030(4) are that the insurer pay benefits directly to the beneficiaries, and additionally provide its (own or contracted) in-state claim facilities for the handling of benefits.  

In the instant case, based on Alaska Department of Labor, Division of Workers’ Compensation records, we find the insurer, Old Republic Insurance, filed both the notice of insurance required by AS 23.30.085(a) and 8 AAC 45.085(a) and the notice concerning in-state adjusting services by Arctic Adjusters, as required by AS 23.30.085(a) and 8 AAC 45.085(b), at the time of the employee’s presumptive death.  We also find the insurer is presently providing in-state adjusting services, albeit not for the beneficiaries, through Northern Adjuster’s, Inc.  The division’s records do not show this insurer has retained Wilton Adjusting Service, as suggested by the employer.  We awarded death benefits to the beneficiaries, and the court has refused to stay death benefits due after September 12, 2005.  Based on the hearing record, we find the employer, not insurer, is paying the ongoing benefits.  Based on the preponderance of the limited evidence available,
 we find the insurer has failed to pay benefits as required by AS 23.30.030(4).  We conclude the insurer is in violation of AS 23.30.030(4) for failure to pay those benefits.  

Because the court has declined to stay the ongoing death benefits under AS 23.30.215, awarded in our September 12, 2005 decision and order, we will direct the insurer to directly pay the beneficiaries these ongoing benefits, pursuant to AS 23.30.030(1),(2),&(4), pending the resolution of the appeal.  As required by AS 23.30.030(7), we will refer this insurer to the Director of the Alaska Division of Insurance to investigate and consider revocation of the approval of this insurer’s policy form.   

X.
PENALTIES
AS 23.30.085 provides, in part:

Duty of Employer to File Evidence of Compliance.

(a)  An employer subject to this chapter, unless exempted, shall initially file evidence of compliance with the insurance provisions of this chapter with the division, in a form prescribed by the director . . . .

(b)  If an employer fails, refuses, or neglects to comply with the provision of this section, the employer shall be subject to the penalties provided in AS 23.30.070 for failure to report accidents. . . .

  Our implementing regulation at 8 AAC 45.085 provides:

Duty of Employer and Insurer to File Evidence of Insurance.

(a)  An insurer subject to this chapter shall file, on a form prescribed by the board, notice with the board within 10 days after the initiation or renewal of the employer’s workers’ compensation insurance.

(b)  A self-insured employer or insurer subject to this chapter, unless exempted, shall file, on a form prescribed by the board, notice with the board within 10 days after changing insurance adjusting services.

AS 23.30.070 provides, in part:

(f)  An employer who fails or refuses to send a report required of the employer by this section or who fails or refuses to send the report required by (a) of this section within the time required shall, if so required by the board, pay the employee . . . an additional award equal to 20% of the amounts that were unpaid when due . . . . 

In the Petition for Supplementary Order, the beneficiaries petitioned us to assess a penalty against the insurer for violation of AS 23.30.030(4).  In the Opposition, the employer argued we have no jurisdiction to assess a penalty for such a violation.  

AS 23.30.030(4) requires the insurer to provide some form of in-state adjusting, and AS 23.30.085(a) and 8 AAC 45.085 require the employer and insurer to file notice of this in-state claims adjusting facility.  Under AS 23.30.085(b), an employer and insurer
 in violation of AS 23.30.085 will be subject to the 20% penalties provided at AS 23.30.070(f).  The penalty under AS 23.30.070(f) is discretionary, “if so required by the board.”  Based on a hearing, and consideration of the specific facts of a case, we have awarded penalties under AS 23.30.070(f) in the past.

However, as discussed above, we find that the Alaska Division of Workers’ Compensation has record of this insurer providing a workers’ compensation insurance policy and in-state adjusting for this employer.
  Based on the available records we find the employer and insurer filed the notice of insurance and adjusting information required by AS 23.30.085(a), 8 AAC 45.085(a), and 8 AAC 45.085(b).
  We conclude the employer and insurer not in violation of AS 23.30.085(a), 8 AAC 45.085(a).  Accordingly, we will deny and dismiss the beneficiaries’ petition for a penalty.

ORDER

1.
Under the terms of AWCB Decision No 05-0234 (September 12, 2005), the beneficiaries are entitled to a total of $349,902.77 in benefits for April 13, 1997 through September 12, 2005.

2.
We dismiss the beneficiaries’ petition for a supplementary order declaring default, under AS 23.30.170, without prejudice.

3.
No offset may be taken from the beneficiaries’ death benefits from April 13, 1997 through September 12, 2005, under AS 23.30.225(a).  Under AS 23.30.130, we retain jurisdiction to modify this decision concerning this issue, pending the employer’s compliance with 8 AAC 45.225(a).

4.
Under AS 23.30.175(b)(2), the beneficiaries’ death benefits for the period from April 13, 1997 through September 12, 2005, may not be reduced by a cost of living adjustment.  Under AS 23.30.130, we retain jurisdiction to modify this decision concerning this issue, pending the employer filing a petition to prosecute of its Amended Answer concerning AS 23.30.175.

5.
Pursuant to AS 23.30.030(1),(2),&(4), the insurer, Old Republic Insurance Co., shall pay the beneficiaries ongoing death benefits under AS 23.30.215, as awarded in our September 12, 2005 decision and order, pending the resolution of the appeal before the Alaska Superior Court.

6.
The insurer, Old Republic Insurance Co., is in violation of AS 23.30.030(1),(2),&(4), for failure to pay benefits to the beneficiaries through its own staffed adjusting facilities located within the state or by independent, licensed, resident adjusters.  As required by AS 23.30.030(7), we refer this insurer to the Director of the Alaska Division of Insurance to investigate and consider revocation of the approval of this insurer’s policy form.  We direct the Workers’ Compensation Division staff to serve a copy of this decision and order and order on the Director, Division of Insurance.   

7.
The beneficiaries’ petition for a penalty for violation of AS 23.30.030 is denied and dismissed.


Dated at Fairbanks, Alaska this 22nd day of May, 2006.
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RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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