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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	KENNETH L. MONZULLA, 

                                                   Employee, 

                                                     Applicant

                                                   v. 

VOORHEES CONCRETE CUTTING,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  199922832
AWCB Decision No. 06-0128  

Filed with AWCB Fairbanks, Alaska

on May 22, 2006


We heard the employee's claim for continuing medical care of his lower lumbar spine, an evaluation for disc replacement surgery, and certain therapeutic aids and devices, on April 27, 2006, in Fairbanks, Alaska.  The employee represented himself.  Attorney Joseph Cooper represented the employer and insurer (collectively, "employer").  We closed the record at the conclusion of the hearing on April 27, 2006.

ISSUES

1.
Is the employee entitled to continuing medical benefits, under AS 23.30.095(a), for his lower back condition?

2.
Is the employee entitled to medical benefits under AS 23.30.095(a) for evaluation for disc replacement surgery, and related expenses, by Rick Delamarter, M.D., in Santa Monica, California?

3.
Is the employee entitled, under AS 23.30.095(a), to his physician’s prescriptions for a hot tub, queen size bed, log splitter, recliner, and toilet riser?

4.
Is the employee entitled to reimbursement for costs associated with his hearing of May 19, 2005?

CASE HISTORY AND SUMMARY OF THE EVIDENCE

The medical and legal records in this case are voluminous.  We cite only those records and documents that are significant to the limited issues being decided in this decision. B In our May 19, 2005 decision and order on this claim, AWCB Decision No. 05- 0137, we summarized the evidence and discussed the history of the case, as follows: 

. . . . The employee injured his back lifting a bucket filled with scrap rebar while working for the employer as a concrete cutter on November 9, 1999.
  Following the injury, Kendrick Blais, D.O., examined the employee and diagnosed acute thoracolumbar spasm.
  Dr. Blais restricted the employee from work, prescribed medication, and initiated a course of conservative care.
  The employee began a course of physical therapy at Willow Physical Therapy clinic on November 12, 1999.
  In an MRI
 taken on January 25, 2000, Richard Hattan, M.D., identified a minor left sided disc bulge at L5-S1, but no herniation, and early spondylosis in the lumbar region.
  On March 31, 2000, Dr. Blais reported the employee had been able to return to part-time work.
  However, by May 11, 2000, Dr. Blais felt the employee’s condition had retrograded to nearly his post-injury status.
  The employer accepted the compensability of the injury, and provided temporary total disability (“TTD”) benefits, temporary partial disability (“TPD”) benefits, and medical benefits.

At the request of the employer, orthopedic surgeon Douglas Bald, M.D., examined the employee on May 13, 2000.
  In his report, Dr. Bald indicated the employee had suffered a work-related thoracolumbar strain, and was not yet medically stable.
  He felt the employee could return to his work at the time of injury only if the job requirements were modified, and he anticipated the employee would have a permanent partial impairment (“PPI”).

Orthopedic surgeon Richard Cobden, M.D., began to provide conservative care for the employee on June 12, 2000.
  The employee underwent an orthopedic consultation on July 7, 2000, with George Harrington, M.D., but decided against surgical intervention.
  The Reemployment Benefits Administrator assigned rehabilitation specialist Douglas Cluff to perform a reemployment benefit evaluation of the employee.
  In response to inquiry by Mr. Cluff, on August 28, 2000 Dr. Cobden indicated the employee was medically stable, and would not be able to return to his work at the time of injury nor to the positions he held during the ten years before his injury.
 

At the employer’s request, Dr. Bald reexamined the employee on October 2, 2000, and rated him with a five percent whole-person PPI under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th edition.
  Dr. Bald felt no additional medical treatment was appropriate, except home exercise.
  He felt the employee had the physical capacity to return to one of his former jobs, heavy equipment operator.

The employee filed Workers’ Compensation Claims dated November 16, 2000 and January 11, 2001, claiming TTD benefits, medical benefits, attorney fees and legal costs, and a second independent medical examination (“SIME”).   The employer filed a Controversion Notice and an Answer, both dated December 8, 2000, denying the employee’s claim for additional benefits based on Dr. Bald’s report. 

On October 25, 2000, Dr. Cobden referred the employee to Larry Stinson, M.D., at the Alaska Regional Hospital Pain Center for management of the employee’s chronic pain syndrome.
  On December 27, 2000, Dr. Stinson Found the employee’s symptoms consistent with lower lumbar discogenic pain.[
]  Dr. Stinson ordered discography of the employee’s back, which revealed abnormalities at L4-5 and L5-S1 on January 16, 2001.
  Dr. Stinson identified annular teats at both levels, and recommended an IDET
 procedure.

At the employer’s request, Dr. Bald examined the employee again on February 6, 2001.  In his report, Dr. Bald indicated the employee had suffered a lower thoracic soft tissue injury in his work accident, and he felt the employee did not incur injury to his lumbosacral spine at work.
  He felt the employee’s lumbar problems were pre-existing and degenerative.
  He felt the IDET procedure would be therapeutic, but not related to any work injury.
 

On February 16, 2001, Dr. Stinson performed the IDET surgery.
  We ordered an SIME with orthopedic surgeon Marvin Bloom, M.D., who examined the employee on May 15, 2001.  In his report, Dr. Bloom found the employee’s back condition and his treatment were related to his work injury.
  Dr. Bloom found that the employee was not yet medically stable, and was temporarily totally disabled.
  

On August 22, 2001, Dr. Stinson tentatively approved the employee’s reemployment plan to run a fishing charter business.
  On August 29, 2001, Dr. Cobden found the employee medically stable, with a PPI rating of 23 percent of the whole person.
  The parties entered into a compromise and release (“C&R”) settlement agreement in which the employee waived entitlement to all benefits, except medical benefits for the thoracic and lumbar spine, in exchange for $61,975.00.  We approved the C&R on September 14, 2001. 

The employee’s symptoms persisted and he continued conservative treatment with Dr. Stinson.  On August 23, 2003, Dr. Stinson referred the employee to orthopedic surgeon Davis Peterson, M.D., to evaluate the employee for possible L4-5 excision surgery.
  Dr. Peterson evaluated the employee on September 25, 2003, noting chronic low back and left lower extremity radiating pain.
  He felt the employee suffered L4-5 and L5-S1 problems, and ordered electromyographic and MRI tests.
  

The employee moved to Kenai, and began to treat with Lavern Davidhizar, D.O., who recommended a course of non-surgical lumbar decompression treatments on January 23, 2003,
 and continues to recommend those treatments.
  Dr. Davidhizar continued to treat the employee with pain medication, including Methadone.
   Dr. Davidhizar eventually ordered another MRI, which revealed a ruptured disc at L5-S1 and problems at L4-5.
  On January 7, 2005, Dr. Davidhizar reported that the employee wanted to be evaluated for disc replacement surgery in California.
  Though Dr. Davidhizar continued to recommend lumbar decompression, he encouraged the employee to follow through with the evaluation in California.

Mark McVee, M.D., took MRI images of the employee on January 3, 2003 and September 27, 2003, revealing disc bulging and an annular tear at L5-S1, and a disc extrusion at L4-5.
  In the September 27, 2003 MRI, Dr. McVee found a new parasagittal disc extension at L5-S1.
  On October 10, 2003, Sean Taylor, M.D., noted the employee suffered a left-sided disc extrusion at L4-5 and a high intensity zone at L5-S1.
  Dr. Taylor performed needle electromyography on the employee’s left side lumbar paraspinals and lower left extremity, but the results were normal.
  

At the employer’s request, Dr. Bald reviewed the employee’s medical records on January 25, 2004.  Dr. Bald felt that the employee suffered a soft tissue injury to his thoracic spine in his 1999 work injury, which was medically stable as of October 2, 2000.
  He felt the employee’s lumbar problems were not related to his work injury, but were completely degenerative in nature.
  

In 1973 the employee fractured his right distal femur, which healed with a malunion, affecting his gait.  Adrian Ryan, M.D., performed a corrective osteotomy of the employee’s femur on February 10, 2004.

The employee filed a Workers’ Compensation Claim on January 10, 2005, requesting permanent total disability (“PTD”) benefits, medical benefits for disc replacement surgery and transportation costs, and asserting a frivolous and unfair controversion of those benefits.
  The employer filed an Answer denying the claimed benefits on January 28, 2005.
  In a prehearing conference on March 8, 2005, the employee’s claims for surgery, transportation costs, and frivolous and unfair controversion were set for a hearing on May 5, 2005.

At the hearing, Dr. Blais testified he saw the employee shortly after his work injury, and treated him for thoracic and lumbar spasms.  He testified both the thoracic and lumbar spine were involved in the injury, but there was no evidence of lower lumbar pathology at the time of injury. 

Dr. Cobden testified the January 25, 2000 MRI showed a L4-5 disc bulge, and that Dr. Stinson was treating the employee for that.  Dr. Cobden testified the FDA has now approved the disc replacement device for single-level disc replacement, so it is no longer experimental.  He indicated he has no recommendation on the disc replacement surgery, or any other surgical procedure, for the employee.  Dr. Cobden cautioned the employee that the results of invasive surgical treatment are problematic, and that he might be better served by learning to cope with his present condition.

Dr. Davidhizar testified he has recommended non-surgical decompression treatment for the employee for three years.  He testified this type of treatment has an 85 to 90 percent success rate.  He indicated he believed Dr. Peterson wanted to send the employee to Dr. Delamarter for two-level disc replacement surgery.  In the hearing, Dr. Davidhizar indicated he still recommends the mechanical decompression therapy, but for the sake of getting additional information, he would refer the employee to Dr. Delamarter for an evaluation for surgery.

Dr. Bald testified the original treatment records indicated the employee had injured the mid back to upper low back.  He testified his first two examinations of the employee revealed new lower lumbar problems.  He testified the employee did not complain of low back pains until Dr. Stinson’s report on December 27, 2000, and that herniation and annular tearing did not show upon the MRI’s until January 3, 2003.  He asserted the employee suffered a soft tissue work injury to his mid-back, which has long-since resolved, and that his L4-5 and L5-S1 conditions are not related to his work.  Dr. Bald also testified that disc replacement surgery has been approved for only single-level surgery, but that the employee has two disc levels affected.

At the hearing, the employee clarified that he is claiming medical benefits for an evaluation for disc replacement surgery and related transportation costs, and for a finding of unfair and frivolous controversion.  He testified that Drs. Peterson, Stinson, and Cobden all felt that decompression therapy would not be an effective treatment for him; and he argued Dr. Davidhizar has referred him for an evaluation for possible disc replacement, with surgeon Richard Delamarter, M.D.  The employee testified the disc replacement procedure was approved by the FDA on October 26, 2004.  He testified that Dr. Peterson felt he should be referred to Dr. Delamarter, as well.  

The employee argued he is entitled to the medical evaluations recommended by his physicians.  He argued that the employer should not be able to challenge the compensability of his low back condition at this point.  He asserted Dr. Bloom found the condition work related in his SIME report, and the employer entered into a C&R with him.  He argued the C&R should be voided if the employer attempts to attack the underlying compensability of his condition.  He argued the employer has resisted his treatment without any real basis, and their actions have been tantamount to a frivolous and unfair controversion. 

At the hearing, and in its brief, the employer argued the preponderance of the medical evidence indicates that the employee’s mid-back work injury has resolved, and that his lower lumbar disc problems are unrelated to his work.  It argued that the disc replacement surgery is experimental and beyond the scope of AS 23.30.095(a), citing our decision in Martin v. Nabors Alaska Drilling.
  It also argued the employee’s current treating physician, Dr. Davidhizar recommends another form of non-surgical treatment.  The employer asserted that it has not denied any medical bills related to the employee’s back, not controverted medical benefits for the back.  It argued the employee’s claims for disc replacement surgery evaluation, related transportation, associated transportation costs, and frivolous and unfair controversion, should be denied.

We here adopt the Summary of the Evidence and Case History section of AWCB Decision No. 05- 0137 (May 19, 2005).   Additionally, Dr. Blais testified in the May 5, 2006 hearing that his chart references to the “thorocolumbar” region included the entire thoracic and lumbar vertebrae,
 and that the employees main symptoms were in the mid back, but he suffered less frequent symptoms into the lower back.
  In that hearing, Dr. Cobden testified he first saw the employee on June 12, 2000, and that the employee described injuring his low back in the lifting injury at work.
  He testified Dr. Blais earlier reports of thoracolumbar pain reflect pain in the whole back.
  Based on the evaluation report by Dr. Blais on the date of injury, Dr. Cobden testified he believes the employee had a problem in the lumbar region.

In our decision and order on May 19, 2005,
 we found the preponderance of the evidence in the medical record indicated the employee was not a candidate for disc replacement surgery.  We found the surgery was not appropriate for a two-level disc problem.  We found his treating physician, Dr. Cobden, cautioned the employee against invasive surgery; and that Dr. Davidhizar recommended he undergo a course of non-surgical spinal decompression treatments, before considering more invasive treatment.  Based on the preponderance of the available medical evidence, we found that disc replacement surgery was not reasonable or necessary for the employee at that time.  Accordingly, we denied the employee’s claim for sending him to Dr. Delamarter for disc replacement surgery evaluation, and dismissed the pendent claims, as well.  

In a subsequent decision and order on reconsideration, AWCB Decision No. 05-0167 (June 16, 2006), we discussed additional evidence filed and argued by the employee:  

. . . . In a letter dated May 26, 2005, the employee requested that we reconsider our May 19, 2005 decision and order, and permit him seek disc replacement surgery.
  The employee reiterated his arguments from the May 5, 2005 hearing: asserting he is entitled to the medical evaluations recommended by his physicians.  He questioned whether the employer should not be able to challenge the compensability of his low back condition at this point.  He argued the employer has resisted his treatment without any real basis.  He also appended four medical records to his letter: The first is an October 30, 2003 medical report, in which Dr. Peterson reviews three treatment options for the employee, including conservative care, two-level disc fusion, or two-level disc fusion; and indicates he would like to send the employee’s charts and studies to Dr. Delamarter to evaluate for possible two-level disc replacement surgery.
  The second is a letter from Dr. Peterson to Dr. Delamarter, on the same date, referring the employee’s medical records to Dr. Delamarter, and asking if the employee would be a good candidate for the two-level disc replacement surgery, based on his young age.
  The third is a November 24, 2003 medical report from the Advanced Pain Centers of Alaska, noting the employee’s desire to undergo disc replacement surgery, and the need to have corrective surgery to the lag in preparation for the disc replacement.
  The fourth is January 16, 2004 letter from Dr. Delamarter to Dr. Peterson, indicting Dr. Delamarter had reviewed the medical records and MRI, and felt the employee is an appropriate candidate for two-level disc replacement surgery, once his right leg osteotomy surgery was completed.

The employer filed an Opposition to Request for Reconsideration, dated May 31, 2005, in which it asserted the medical reports offered by the employee were already filed in the record on medical summaries dated November 19, 2003, December 9, 2003, and March 11, 2004.
  It argued it had pre-authorized the decompression therapy recommended by Dr. Davidhizar.  It asserted the employee was simply attempting to reargue his claim, and that we should not permit the employee to re-litigate the matter.  The employer appended a May 24, 2005 letter to the employee, notifying the employee of the pre-authorized treatment.
 

In AWCB Decision No. 05-0167 (June 16, 2005), we declined to reconsider our decision.  We affirmed and left in effect our May 19, 2005 decision and order denying the claimed evaluation, AWCB Decision No. 05-0137.
  

In a letter “To Whom It May Concern,” dated June 3, 2005, Dr. Delamarter indicated that, based on the employee’s medical reports, x-rays, and MRIs,  the employee is a good candidate for disc replacement at L4-5 and L5-S1.
  He cautioned that a fusion would cause stiffness and adjacent-level disc degeneration, but that artificial disc would give a normal range of motion.
 

On November 4, 2005, Dr. Davidhizar reported the employee had undergone the lumbar decompression treatments, but had little improvement in his symptoms.
  He referred the employee to Dr. Peterson for a second opinion concerning treatment.
  On January 24, 2006, Dr. Peterson reported that a January 11, 2006 MRI revealed L4-5 disc herniation on the left and advanced degeneration L4-5 and L5-S1, with normal discs above.
  Because of his young age and his normal discs above, Dr. Peterson indicated he would be a reasonable candidate for two-level disc replacement surgery, as a compassionate exemption or through the FDA protocol.
 In the alternative, Dr. Peterson indicated a two-level fusion could be considered.

On January 17, 2006, Dr. Davidhizar recommended the employee daily hot tub use, a recliner, and a wood-splitter.
  On March 29, 2006, Dr. Davidhizar prescribed a home gym for the employee.

At the employer’s request, on January 27, 2006, Dr. Bald reviewed the medical records since the May 5, 2005 hearing.
  He reported the lumbar decompression treatments had proven ineffective.  He indicated the employee’s symptoms were arising from the lumbar area, an area unaffected by the employee’s November 9, 1999 work injury.

The employee filed a Workers’ Compensation Claim dated December 8, 2005.  The issues of that claim were clarified in a prehearing conference on February 6, 2006 as: compensability of the low back condition; prescriptions for hot tub, queen size bed, log splitter, recliner, and toilet riser; authorization for disc replacement surgery and associated expenses; and reimbursement of costs related to his May 5, 2005 hearing.
  Based on Dr. Bald’s report and May 5, 2005 hearing testimony, the employer filed a Controversion Notice
 and an Answer,
 both dated January 11, 2006.  In the prehearing conference on  February 6, 2006, the parties agreed to hear the employee’s claim on April 27, 2006.

The employer filed an Affidavit of Debra Karth, dated April 14, 2006, in which Ms. Karth, an employee of the employer’s counsel affied that she had contacted the Land’s End Resort in Homer.
  She reported the resort made a hot tub available to the public for $8.00 per hour, and also provided a sauna and wave pool.

At the hearing on April 27, 2006, Dr. Davidhizar testified that the employee’s decompression therapy helped a little, but he could not consider it successful.  He testified that the non-invasive treatment provided by him and other physicians had provided some relief, but not enough to allow the employee to return to his work.  Consequently, he had referred the employee to Dr. Peterson, who referred the employee to Dr. Delamarter for an evaluation.
  He testified he recommends a hot tub, toilet riser, gym equipment, log splitter, and recliner as conservative care devices to ease the employee’s back, and to relieve pain enough to assist him with his sleeping.  He testified the home gym is really for the employee to recondition himself after his surgery, not now.  Although he was not treating the employee at the time of his injury, he noted the employee was largely without substantial back pains prior to the injury, and suffered extensive, widespread, and persisting pains after the injury.  In his judgment, the employee’s back problems since the injury, including his present low back condition, are at least partially the result of the work injury.  Although his file does contain medical records concerning the employee’s treatment before the employee came under his care, Dr. Davidhizar testified his opinions are based on his own treatment of the employee.  He testified he is not certain whether the disc replacement surgery would be good for the employee.

At the hearing, Dr. Bald testified that when he examined the employee the first two times, in May and October 2000, the employee presented no lower lumbar symptoms.  He testified the employee first had low back complaints during his third examination, in February 2001.  He testified the employee’s range of motion measurements were essentially normal in the first two examinations, but in the February 2001 examination, the employee showed an abnormal impairment in his range of motion.  Dr. Bald attributed this to either a new injury, or to the natural progression of the employee’s degenerative lumber disc disease.  He testified the Center for Medicaid Studies (“CMS”) preliminary memo on artificial disc surgery found counterindications for posterior facet joint disease and for multi-level degenerative processes.  He testified the various devices prescribed by Dr, Davidhizar are for the lumber condition, which is not work-related.  When questioned about the employee’s deposition testimony concerning running a trap line with a snow machine in the winter of 2000-2001,
 Dr. Bald testified that kind of activity could have produced the employee’s lumbar condition and symptoms.

In the hearing, and in its brief, the employer argued the examinations and range of motion measurements taken by Dr. Bald clearly show the employee did not have symptoms related to the L4-5 and L5-S1 levels following his injury, until early 2001.  It argued Dr. Bald’s opinion that the employee suffered a soft tissue injury to his thoracic spine, is consistent with a number of the treating physician records.  It argued that the employee’s L5-S1 disc protrusion was not discovered until the review of an MRI in a medical report on January 25, 2004.  It argued the lumbar problems are unrelated to the 1999 injury, and all the present treatment is focused on the lumbar condition.  It argued most of the physicians, including Dr. Bald and Cobden, do not recommend additional invasive treatment for the employee.  It argued the disc replacement surgery is still experimental, controversial, and not indicated for the employee.  The employer provided a copy of the brochure, “Charite’ Artificial Disc,” which stated use of the artificial disc is indicated for single level discogenic disc disease, and minimal spondylolisthesis.
  It argued that the equipment requested by the employee is readily available to the public in towns near the employee’s residence, at Clam Gulch, in the Kenai Peninsula, and that the employer should not be liable for provision of such equipment simply because the employee elected to move to a remote location.

In the hearing, the employee argued that his injury in 1999 caused his back problems, which from the first, was spread over an area of his back.  He testified his physicians believe his condition is related to his work injury, and he requests that we make a finding concerning the compensability of his present symptoms.  He argued Dr. Peterson and Delamarter both consider him an appropriate candidate for disc replacement surgery in some form, and he requests that we order the employer to provide an evaluation with Dr. Delamarter.  He argued the hot tub, gym, and other adaptive devices are not based on his move to the Kenai countryside, but are necessary to be readily available for use in order to be effective.  He argued that it is 50 miles to Homer, one-way, and that his travel costs could be as much as $6,000.00 per month.  He argued he is entitled to treatment for his low back, and should be awarded costs associated with the previous hearing on this matter, on May 5, 2005.  Attached to a medical summary, dated February 14, 2006, the employee submitted an itemization of $270.00 in costs for room and board related to his May 5, 2005 hearing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


I.
DID THE EMPLOYEE’S INJURY ARISE IN THE COURSE AND SCOPE OF WORK?
The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  To make a prima facie case, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  

In the instant case, we find the testimony and medical reports of the employee’s treating physician’s, Drs. Blais, Stinson, Cobden, and Davidhizar all indicate that the employee’s persisting lumbar symptoms arose, at least in part, from his 1999 lifting injury at work.  We find this testimony and these records are sufficient evidence to raise the presumption of compensability under AS 23.30.120(a) for the employee’s claim for benefits.

There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work‑related disability; or (2) eliminating all reasonable possibilities that the disability is work‑related.
  Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
   

The employer’s physician, Dr. Bald, asserts there was no evidence of lumbar injury to the employee until his third EME examination, in February 2001.  He testified the measurements of the employee in the first two examinations reveal a normal range of motion.  He testified that, in his opinion, the employee’s lumbar problems have arisen from either a new injury in late 2000 or early 2001, or from the natural progression of the employee’s lumbar degenerative disc disease.  We find Dr. Bald’s reports and testimony are substantial medical evidence, when taken in isolation, rebutting the presumption of compensability of the employee's entitlement to his claimed benefits.
  

Generally, once substantial evidence shows the condition does not result in any additional work-related disability, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  We have reviewed the entire medical and hearing record.  Although Dr. Bald strongly asserted, and the employer argued, the employee suffered no lumbar injury before late 2000, we find that interpretation is not consistent with the records or opinions of the employee’s treating physicians, or with the opinion of the SIME physician.  Based on our review of the entire record, we find the preponderance of the evidence in the available medical record, especially the opinions and medical reports of Drs. Blais, Stinson, Cobden, Davidhizar,  and Bloom, indicate that the employee’s lumbar condition and disabling symptoms are substantially related to his 1999 injury.  Accordingly, by the preponderance of the evidence, we conclude his claim is compensable under the Alaska Workers’ Compensation Act.
 

II.
MEDICAL BENEFITS / SIME EXAMINATION

The Alaska Workers' Compensation Act at AS 23.30.095(a) provides, in part: 

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....  

AS 23.30.095(k) provides, in part:


In the event of a medical dispute regarding determinations of causation . . . degree of impairment . . . necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

AS 23.30.110(g) provides, in part:


An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require


. . . .   

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which . . . right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

The second issue raised in this hearing is identified on the controlling Prehearing Conference Summary as the reasonableness and necessity of disc replacement surgery for the employee.  Although the employee at the conclusion of the hearing requested us to order the employer to provide an evaluation with Dr. Delamarter, we note that the record already contains a tentative, or partial, opinion from Dr. Delamarter.  In response to the referral of the employee from Dr. Peterson, Dr. Delamarter indicated in his “To Whom It May Concern,” letter of June 3, 2005, that, based on the employee’s medical reports, x-rays, and MRIs, the employee is a good candidate for disc replacement at L4-5 and L5-S1.  

We find the record contains conflicting opinions between the employee’s referral physicians, Drs. Peterson and Delamarter, and the employer’s physician, Dr. Bald, concerning the reasonableness and necessity of disk replacement surgery in any form.   We have long considered subsections AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co,
 granting us wide discretion to consider any evidence available when deciding whether to order an SIME to assist us investigating and deciding medical issues in contested claims.  We also note that AS 23.30.155(h) mandates we follow such procedures as will “best protect the rights of the parties.”

We find the issues in this case are medically complex.  We find that the conflicting opinions are significant.  We find that determining whether artificial disc replacement surgery is reasonable and necessary is essential to determining the rights of the parties.
  Consequently, we will order an examination concerning this issue, under AS 23.30.095(k) and AS 23.30.110(g).

An SIME must be performed by a physician on our list, unless we find our list does not include an impartial physician with the specialized training, qualifications, or experience needed.
  Based on our review of the employee’s file and the arguments of the parties, we find a physician trained in orthopedic surgery would be suited to perform this examination of the employee’s records.  We find our SIME physician list contains a specialist in orthopedic surgery, Marvin Bloom, M.D., who is already familiar with the employee’s condition from his original SIME examination.  We will order our board designee, Workers' Compensation Officer Sandra Stuller, to arrange the SIME with Dr. Bloom and the parties, in accord with 8 AAC 45.092(h).  If Dr. Bloom is unable to perform the examination, we direct Ms. Stuller to select an SIME physician in accord with 8 AAC 45.092(f).  The SIME physician should be requested to address the disputes we have identified in this decision and order, and any other significant medical issues identified by the Board Designee.
  We will retain jurisdiction over the employee's claim pending receipt of the SIME report.  

III.
MEDICAL BENEFITS FOR VARIOUS ASSISTIVE DEVICES

We additionally find there is a dispute between the employee’s physician, Dr. Davidhizar, and the employer’s physician, Dr. Bald, concerning the reasonableness and necessity of the prescriptions for a hot tub, toilet riser, gym equipment, log splitter, and recliner as conservative care devices to ease the employee’s back symptoms.  We will exercise our discretion under AS 23.30.095(k) and AS 23.30.110(g) to submit this question to the SIME physician, as well.

IV.
LEGAL COSTS FOR THE MAY 5, 2005 HEARING

The employee argued he should be awarded costs associated with the previous hearing on this matter, on May 5, 2005, in the amount of $270.00 in costs for room and board.  We can award legal costs, if the employee prevails on his claim.
  We note that the issue of the May 5,2005 hearing was the reasonableness and necessity of the artificial disc surgery.  Consequently, we will retain jurisdiction over this claim for costs, pending our receipt of the SIME report and resolution of the claim for surgery.

ORDER
1.
The employee’s lumbar spine condition and symptoms are compensable under the Alaska Workers’ Compensation Act.  The employee is entitled to medical benefits under AS 23.30.095(a) for the treatment of his lumbar spine.

2.
Workers' Compensation Officer Stuller shall schedule an SIME with Dr. Bloom, pending his acceptance, or with another physician selected by Ms. Stuller, in accord with the procedure in 8 AAC 45.092(h). 

2.
An SIME shall be conducted regarding the reasonableness and necessity of artificial disc replacement surgery, and concerning the reasonableness and necessity of the prescriptions for a hot tub, toilet riser, gym equipment, log splitter, and recliner as conservative care devices, and any other dispute determined by Workers' Compensation Officer Stuller to be necessary or appropriate to resolve the disputed issues of this claim.   

3.
The parties shall proceed with the SIME in accord with the process outlined in 8 AAC 45.092(h). 

4.
We retain jurisdiction over the employee's claim, including legal costs, pending receipt of the SIME report.  

Dated at Fairbanks, Alaska this 22nd day of May, 2006.





ALASKA WORKERS' COMPENSATION BOARD
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William Walters,  Designated Chairman
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Damian J. Thomas,  Member

DISSENT OF BOARD PANEL MEMBER CHRIS N. JOHANSEN

I agree with my colleagues on the panel, that the opinions and reports of a number of the employee’s treating physicians raise the presumption of the work-relatedness and compensability of the employees lumbar condition: and I agree that the opinion and reports of Dr. Bald rebut that presumption.  However, based on my review of the record, I am persuaded that the reports and opinions of Dr. Bald provide the soundest evidence on which to rely.  Dr. Bald examined the employee on three occasions, but could find no evidence of lumbar injury to the employee until his third EME examination, in February 2001.  He testified the normal range of motion measurements of the employee in the two examinations in 2000 showed no lumbar impairment, and the employee reported no symptoms.  He could find no lumbar injury until February 2001.  I find the preponderance of the evidence shows that the employee had no detectable injury to the lumbar spine until 2001, long after his 1999 work injury.  I would find the employee’s lumbar problems developed from either a new injury in late 2000 or early 2001, or from the natural progression of the his degenerative disc disease.  I would deny and dismiss the employee’s claim as it relates to L4-5 and L5-S1.  If I could find the employee’s lumbar condition is related to his work injury, I would agree with the other members of the panel that an SIME examination concerning the requested surgery would be in order. 








____________________________                                







Chris N. Johansen,  Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of KENNETH L. MONZULLA employee / applicant; v. VOORHEES CONCRETE CUTTING, employer; ALASKA NATIONAL INSURANCE CO., insurer / defendants; Case No. 199922832; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on May 22, 2006.



Victoria J. Zalewski, Workers’ Comp. Tech.
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