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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	TERRY L. SMITH, 

                                                  Employee, 

                                                     Respondent,

                                                   v. 

CSK AUTO, INC.,

                                                  Employer,

                                                   and 

ROYAL INSURANCE CO. OF AMERICA,

                                                  Insurer,

                                                     Petitioners.

	)
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)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200106934
AWCB Decision No.  06-0134

Filed with AWCB Fairbanks, Alaska

on May 25, 2006


We heard the employer’s petition to compel the employee to attend an employer’s medical examination (“EME”)
 with psychiatrist S. David Glass, M.D., and the employee’s petition for protective orders against certain medical releases and against the examination by Dr. Glass, in Fairbanks, Alaska on April 27, 2006.  The employee represented himself.  Attorney Robert Griffin represented the employer and insurer ("employer").  We held the record open to allow the employee to file a post-hearing brief,
 and the employer to file a reply.
  We closed the record to consider these petitions when we next met, May 25, 2006.

ISSUES

1.
Shall we direct the employee to sign the disputed medical releases under AS 23.30.107 and AS 23.30.108?

2.
Shall we direct the employee to attend an EME with psychiatrist Dr. Glass, under AS 23.30.095(e)?

CASE HISTORY AND SUMMARY OF THE EVIDENCE

The documentary record of this case is extensive, filling three bankers’ boxes.  The case history has been litigious: This is our ninth decision and order.  In an earlier decision, AWCB Decision No.  06-0053 (March 3, 2006), we detailed the case history and summarized the evidence as follows:

The employee injured his back lifting boxes, while working for the employer as a parts delivery driver on March 29, 2001.
  On March 30, 2001, the employee saw Peter Marshall, M.D., who restricted the employee from work for a week.
  On April 4, 2001, Helyn Lefgren, M.D., prescribed medication and physical therapy, and continued his work restrictions for another week.
  On April 18, 2001 John Duddy, M.D., ordered an MRI,
 which revealed degenerative changes at L4-5 and an annular bulge at L5.
  On May 2, 2001, the employee came under the care of Susan Klimow, M.D., who limited the employee to half-time work and to a 20 lb maximum lifting restriction.
  She prescribed medications and physical therapy.
  Dr. Klimow provided an extended course of conservative treatment, and administered epidural steroid injections on May 8, 2001 and June 26, 2001.
  On August 14, 2001, Dr. Klimow rated the employee with a five percent whole-person permanent partial impairment (“PPI”) under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Edition. (“AMA Guides”).
    The employer accepted liability for the injury, providing the employee temporary total disability (TTD) benefits, permanent partial impairment (PPI) benefits, reemployment benefits, and medical benefits.
  

On October 3, 2001, the Reemployment Benefits Administrator (“RBA”) assigned the employee to rehabilitation specialist Douglas Cluff for an evaluation of his eligibility for reemployment benefits.
  On November 14, 2001, Dr. Klimow responded to an inquiry by Mr. Cluff, and approved the employee’s capacity to return to work as a hardware salesman, sporting goods salesman, auto parts salesman, and auto tire salesman, positions he held during the ten years preceding his injury.
  In an eligibility evaluation report dated December 17, 2001, Mr. Cluff recommended the employee not be found eligible for reemployment benefits based, in part, on Dr. Klimow’s approval of those positions.
  On January 8, 2002, the RBA issued a determination finding the employee ineligible for reemployment benefits.
  The employee appealed the RBA determination on January 15, 2002.
 

During the pendency of the appeal of the RBA determination, the parties resolved these disputes through a compromise and release (“C&R”) agreement, approved by the Board on October 17, 2002.  In exchange for a lump sum payment of $10,000.00, in the C&R the employee waived entitlement to reemployment benefits, including benefits under AS 23.30.041(k), and permanent total disability (“PTD”) benefits.
  The C&R agreement left all other benefits open.

At the request of the employer, physiatrist Patrick Radecki, M.D., performed an employer’s medical examination
 of the employee on July 23, 2003.  In his report, Dr. Radecki indicated he believed the employee’s lumbar disc bulge was not symptomatic, that his continuing symptoms were unrelated to his 2001 lifting injury, that he was medically stable, and that he thought no additional treatment was needed for the employee’s work injury.
  He suspected the employee may suffer pseudoneurotic schizophrenia, schizotypal personality disorder, and adjustment disorder with pain….
  

We here adopt the Summary of the Evidence section of AWCB Decision No. 06-0053 (March 3, 2006), by reference.  Based on Dr. Radecki’s report, the employer filed Controversion Notices on August 4, 2003, August 11, 2003, and September 15, 2003, denying all temporary disability benefits after February 20, 2003, all medical treatment after July 31, 2003, and PPI benefits.
  The employee filed a Notice of Revocation on June 4, 2004, canceling all his medical releases.
  The employee has signed no medical releases since that date.

In a letter sent on August 7, 2003, the employer asked Dr. Radecki if it would be appropriate to refer the employee to a psychiatric evaluation with Dr. Glass,
 of the same evaluation firm as Dr. Radecki.
  In an August 18, 2003 response, Dr. Radecki checked “yes.”
  Based on Dr. Radecki’s response, the employer notified the employee in an August 21, 2003 letter that he had been scheduled for a September 15, 2003 psychiatric evaluation with Dr. Glass.
  The employee filed an “Emergency Protective Order / Objection to Mental EME” on August 29, 2003.
 A prehearing conference was scheduled for October 8, 2003, and the Board Designee’s computer record notes indicate the employer and the employee’s representative at the time, Barbara Williams of the Injured Workers’ Alliance, called in and indicated Ms. Williams was “working on getting the new releases signed.”
  

As noted above, a series of disputes were subsequently litigated.  However, in a letter dated March 9, 2006, the employer requested the employee to again sign a release.
  Enclosed with the letter, the employer sent the employee a medical release form, releasing all medical, psychological, and psychiatric treatment and diagnosis records related to the spine, hips, lower extremities, head, heart and stroke, back to 1973.
  

The employee filed a Petition for Protective Order on March 22, 2006.
  In the petition, the employee argued the employer already has the medical records in its possession, and will not give copies of those records to the employee.
  He argued the C&R did not indicate he would have to sign releases in order to get medical benefits.
  He argued Dr. Radecki had been hired by the employer to interfere with the medical attention needed to remove a cyst from his spine, which resulted from his failed IDET surgery.

In a prehearing conference on April 6, 2006, the employer again raised its August 31, 2003 request for a psychiatric examination of the employee; and the employee again raised the issue of his August 29, 2003 petition for a protective order against the psychiatric examination.
  The parties agreed to a hearing on April 27, 2006, to address the employee’s petition for a protective order against a psychiatric examination.
  

In the prehearing conference, the employee also raised his petition for a protective order against signing the medical release.
  At the employee’s request, the employer agreed to provide releases specific to individual health care provider.
  The employee questioned why the release went back to 1973, and the employer’s attorney responded that he believed the original releases and records went back that far.
  The employer agreed to investigate that matter, and respond in writing.
  The employee also objected to wording in the release, which allowed the employer to release those records to medical experts retained by the employer.
  The Board Designee decided that the issue of the employer’s request for medical releases, and the employee’s petition for a protective order against singing releases, would also be addressed in the April 27, 2006 hearing if that issue had not resolved.

The employer filed an Answer to Petition for Protective Order on April 17, 2006, asserting that the C&R agreement had resolved only reemployment benefits and PTD benefits, but had preserved both the employee’s and employer’s full rights concerning medical benefits under AS 23.30.095, including the employer’s right to relevant medical records.
  It noted the employee’s file has medical records indicating hip and leg pain in 1975,
 and that records back two more years, to 1973, should be released.
  The employer argued it is entitled to retain medical experts to evaluate the employee, under AS 23.30.095(e), and should therefore be able to provide those experts medical records relevant to the injury.

The employee filed a Reply to Answer to Petition for Protective Order on April 24, 2006, asserting the employer is attempting to change the contractual arrangement of the C&R, by requiring him to sign medical releases before he can receive medical benefits under AS 23.30.095(a).  He argued the employer wrote its own proposed release, which was far more invasive than the standard release form provided by the Board, reaching far earlier than two years before his injury.  He argued the employer is seeking outdated medical information, not relating to his injury.  He argued the we should issue a protective order to prevent the employer from securing outdated, irrelevant records, and to prevent the employer from disseminating those records.  He argued Dr. Radecki missed the cyst on his spine, resulting from the failed IDET surgery, and simply misdiagnosed his condition.  He argued Dr. Radecki’s opinion was not impartial, and so, invalid.

On April 26, 2006, the employer mailed us a report by Dr. Glass, in which the physician reviewed the employee’s medical records.
  In his report, Dr. Glass reviewed records reflecting “psycholophysiologic physical symptoms”
 since 1988.
  He reported these records indicate a somatoform disorder,
 and that a full psychiatric evaluation of the employee would be appropriate and necessary to clarify his condition.

At the hearing on April 27, 2006, and in his briefing, the employee argued Dr. Anderson indicated that all of his past psychological records and treatment have nothing to do with his present condition, which was caused by trauma at work.  He argued his injury was to his spine, not to his head.  He argued Dr. Radecki misdiagnosed his condition.  He also noted in his brief a long list of cases in which Dr. Radecki had performed EME examinations, but had not referred for a mental examination.  He argued a psychiatric examination is by its nature very intrusive procedure.  He cited several decisions to illustrate the legislative intent to protect injured workers from intrusive, painful, unnecessary, and humiliating tests.  He argued an examination by a psychiatric expert hired for litigation purposes would be intimidating, objectionable, and painful to a reasonable person.  He argued we should not find persuasive Dr. Glass’s statement that he needed to examine the employee in person to accurately evaluate him.  

Citing the workers’ compensation case, Ammi v. Eagle Hardware,
 the employee argued he has not put his mental status at issue by claiming medical care for a mechanical injury to his back.   He argued he now has a physical cyst on his spine, needing removal.  He requested we issue a protective order, limiting released medical records to those no more than two years before his date of injury, and preventing a psychiatric evaluation.  He asserted his medical records should not be sent the EME physicians.  He agreed he would sign the standard release disseminated by the Board. 

At the hearing, and in its briefing, the employer argued it must have access to the employee’s medical records in order to properly adjust and respond to the employee’s claim. It argued the C&R specifically preserved its rights under the Alaska Workers’ Compensation Act to dispute medical benefits. It argued the employee had leg and hip pain resulting from an auto accident in 1975, and suffers leg pain to this day.  It argued it should be able to secure medical reports for at least two years before that.  It noted the employee filed a stress claim in 1988, and cited a long history of psychosomatic symptoms in the medical reports now in the record.  It argued the psychological aspects of the employee’s claim are clearly relevant, and a psychiatric evaluation is clearly warranted.  It argued an evaluation under AS 23.30.095(e) would be severely hampered if the EME physician could not review all the relevant records.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. 
THE PROPOSED MEDICAL RELEASE

AS 23.30.107 provides, in part:  

Upon request, the employee shall provide written authority to the employer . . . to obtain medical and rehabilitation information relative to the employee's injury. . . .  

AS 23.30.108(c) provides, in part:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days. . . . 

AS 23.30.108(c) provides procedure and authority for the Board and its Designee’s to control discovery and resolve discovery disputes.  Under AS 23.30.108(c) discovery disputes are initially decided at the level of a prehearing conference by a Board Designee. 
  Although the first sentence of that subsection specifically refers to "releases" and "written documents,” the subsection repeatedly uses the broader term "discovery dispute" as the subject matter of the prehearing conference.  We interpret AS 23.30.108 to apply to the general subject of discovery.
  We also interpret AS 23.30.108 to apply to disputes concerning any examination, medical reports or other records held by the parties.
  In this case, the Board Designee did not rule on the discovery issues, but recorded an agreement by the parties at the time of the prehearing conference on October 8, 2003.
  As a result of the breakdown of that tentative agreement, the dispute has been appealed to us, and we will review the dispute under AS 23.30.108.

The statute at AS 23.30.107(a) is mandatory, an employee must release all evidence “relative” to the injury.  Regarding medical evaluation and discovery process generally, we have long recognized that the Alaska Supreme Court encourages "liberal and wide‑ranging discovery under the Rules of Civil Procedure."
  If it is shown that informal means of developing evidence have failed, "we will consider the relevance of the requested information and the method of discovery to be authorized."
  Under AS 23.30.108(c), we have the specific authority to order compliance with discovery, and to order sanctions for the refusal to comply with discovery orders by the Board or Board Designee.  In extreme cases, we have long determined we have the authority to dismiss claims if an employee willfully obstructs discovery.

On the other hand, we exclude cumulative, repetitious, irrelevant, or non-material evidence from the record.
  We also refuse to order discovery that will not assist us in ascertaining the rights of the parties, or in the resolution of the claim.
  In attempting to balance the goals of liberal discovery and reasonable protection of the privacy of injured workers, we have generally limited discovery to two years before the earliest evidence of a condition.

The employer’s proposed release would provide access all medical and psychological records related to his spine, hips, lower extremities, head, heart and stroke, back to 1973.  Based on our review of the available record, we find that the employee has claimed work-related symptoms to all of these body parts.  The record reflects medical treatment of symptoms related to some of these body parts as far back as 1975.  The record also contains a physician’s opinion concerning psychosomatic complaints as early as 1988.  In keeping with our long-standing practice, we find the release of medical records for the two years preceding 1975 is reasonable.  We find the release of psychological and psychiatric records for the two years preceding 1988 is reasonable.  We find the employer’s proposed release is otherwise reasonably crafted to comply with the limits and requirements of AS 23.30.107 and the relevant case law.  

Under AS 23.30.108, we will direct the employer to redraft the proposed release to limit the release of psychological and psychiatric records to 1986, and continuing.  We direct the employer to serve copies of the revised release on the employee, and on us, within ten days of the issuance of this decision and order.  Under AS 23.30.108, we will direct the employee to sign the revised release and mail it to the employer within ten days of his receipt of that release.  We retain jurisdiction over this issue, under AS 23.30.130, in the event disputes arise.

The employee specifically objects to the employer’s disclosing of his released records to the employer’ physicians, retained under AS 23.30.095(e).   He requests a protective order to prevent this practice.  We note that Health Insurance Portability and Accountability Act (HIPAA) of 1996 provides overall governance of the release of medical records in the country, and its Privacy Rule was effective April 14, 2003.  However, the implementing Code of Federal Regulations (“CFR”) provisions at 45 CFR 164.512(l) permits health care providers to disclose protected health information (PHI) to workers’ compensation insurers, State administrators, employers, and other persons or entities involved in workers’ compensation systems.  45 CFR 164.512(a) limits the amount of protected health information health care provider is allowed to disclose to the minimum necessary to accomplish the workers’ compensation purpose and to the full extent authorized by State or other law. 

As noted above, AS 23.30.107 authorizes the employer to obtain copies of records “relative” to the injury, and AS 23.30.095(e) specifically authorizes the employer to have the employee evaluated by a physician of its choosing.  As also noted above, the Alaska Supreme Court in Frazier v. H. C. Price / CIRI Construction., J.V.
 recognized that EME physicians are agents of their employers during the course of our litigation.
  As an agent of the employer, engaged in a statutory procedure (the EME examination), we find the disclosure of the relevant medical records to the EME physician is authorized under the Alaska Workers’ Compensation Act. 

II.
EVALUATION BY DR. GLASS

AS 23.30.095(e) provides, in part:

The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the physician resides, furnished and paid for by the employer.  The employer may not make more than one change in the employer’s choice of a physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer’s physician is not considered a change of physicians.  An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board.  Unless medically appropriate, the physician shall use existing diagnostic data to complete the examination.  Facts relative to the injury or claim communicated to or otherwise learned by a physician ... are not privileged, either in the hearings provided for in this chapter or an action to recover damages …. If an employee refuses to submit to an examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited.

Regarding medical evaluation and discovery process generally, we have long recognized that the Alaska Supreme Court encourages "liberal and wide‑ranging discovery under the Rules of Civil Procedure."
  Employers have an explicit statutory right to medical examinations of injured workers by physicians of their choosing.  The limit of the employer’s right is the "reasonable" standard in the language of AS 23.30.095(e).  This has been interpreted by board panels to refer to reasonable times, frequency, location, qualifications, and so on.
  The reasonableness standard also applies to the method, means, and manner of evaluation, and to the degree of invasiveness.
  AS 23.30.095(e) also requires the employer’s evaluator to use existing diagnostic data, to the degree medically possible.  Under the statute neither injured workers nor the board have the right to refuse an EME unless it is unreasonable in some specific respect.
  

In the instant case, the record clearly reflects that psychological issues have arisen in this claim, having been noted by the employee’s physicians,
 and we find the employer has a statutory right to have this issue investigated by a physician of its choosing.  We find Dr. Glass is a psychiatrist, which is a reasonable qualification to address this issue.  The employer is now attempting to schedule an evaluation more than two-and-a-half years after Dr. Radecki’s examination of the employee, far beyond the 60-day reasonableness standard in AS 23.30.095(e). We have no evidence that the scheduling, location, or any other proposed arrangement for this examination by Dr. Glass is so unreasonable as to justify refusal. 

Dr. Glass was initially selected by the employer.  Nevertheless, Dr. Radecki subsequently agreed it would be reasonable to refer the employee to Dr. Glass.  We find this referral is evidence of the reasonableness of a psychiatric evaluation, and brings an evaluation by Dr. Glass within the ambit of AS 23.30.095(e).  Although the employee criticizes this referral as manipulation, interfering with his medical care, the Alaska Supreme Court in Frazier v. H. C. Price / CIRI Construction., J.V.
 recognized that EME physicians are agents of their employers during the course of our litigation.
  We cannot find it unreasonable that the employer exercised influence over its agent’s choice of referral physician.

The employee criticizes the motives behind this examination, the competence of Dr. Radecki, and the business connections between Dr. Radecki, Dr. Glass, and the employer.  However, these criticisms are actually directed at the weight and credibility to be accorded the requested evaluation, not at any statutory basis for denying the employer’s requested evaluation.  If necessary, evidence developed in this evaluation can be winnowed in the adversarial process of cross-examination and weighing in a hearing before the board.
  We note the employer has already been able to secure some evidence and psychiatric analysis under AS 23.30.095(e), by having secured a written-record review and evaluation of the employee’s condition by Dr. Glass, based on the medical records and diagnostic information already within the employer’s possession.   Nevertheless, considering the evidence available to us, we find the employer’s request to have a psychiatric evaluation by Dr. Glass is reasonable.  We conclude the employer is acting within the limits of AS 23.30.095(e) in its request for a psychiatric evaluation by this physician. 

However, we are cognizant of the employee’s expressed concerns that the examination by Dr. Glass would be intimidating, objectionable, and painful.  We note the recent Board panel finding in Ammi v. Eagle Hardware: 

In the past, the Board has limited physical invasive procedures such as drawing an employee’s blood or conducting an EMG test.
  When addressing whether a procedure or test is physically invasive and whether the employer’s ability to conduct the diagnostic procedure or test shall be limited, the Board balances many considerations:

· What may be a medically appropriate diagnostic procedure for a treating physician to perform may not be appropriate for a physician selected by the employer in a workers compensation case.  

· Chances of success and probable results against the possible adverse consequences.  

· The risk and seriousness of side effects.

· The chance of a cure or improvement.

· First hand negative experience or observations of the employee regarding the particular procedure or medical care.  

· The predictive value of the diagnostic test to be performed.

· The extent to which test results are objective and independently verifiable or the result of the examining physicians unverifiable interpretation.  

· The training and experience of the physician who will perform the test.

· Would a reasonable person find the diagnostic testing or procedure to be sufficiently painful to be intimidating?

We find, on the record before us, that submitting the employee to a forensic evaluation is an intrusive procedure.  We find a reasonable person would find participating in a forensic psychiatric/psychological evaluation that delves into childhood issues and matters long forgotten or overcome [by] a person is just as invasive, if not more so, than a medical procedure that breaks the skin barrier.  We find a reasonable person would find undergoing a forensic psychiatric/psychological evaluation to be sufficiently painful to be intimidating.   

. . . . We also note the proposed psychiatric/psychological evaluation would be conducted by agents of the opposing litigants.  We find that a forensic psychiatric/psychological evaluation conducted in this context would be painful, intimidating and objectionable to an average reasonable person.
  

We concur with the finding of the panel in Ammi that a reasonable person would find a psychiatric examination by an expert retained for litigation purposes by a hostile party to be inherently intrusive and intimidating.  Accordingly, we must balance the legitimate, competing interests of the parties.  

Because AS 23.30.095(e) provides that the employer’s evaluation must use existing appropriate diagnostic data, we find that disclosure of the employee’s existing medical, psychological, and/or psychiatric records will substantially assist us in determining how to balance the parties’ interests when deciding their petitions.  We direct the employer to file and serve any relevant records discovered as a result of the releases we have ordered signed in this decision.
  We direct the employer to notify us, and the employee, when all discovered records have been filed.   We will exercise our discretion to retain jurisdiction over the issue of the requested psychiatric evaluation, pending receipt of the relevant records. 
ORDER
1.  
Under AS 23.30.108, we direct the employer to redraft the proposed release to limit the release of psychological and psychiatric records to 1986, and continuing.  The release of medical records will be limited to 1973, and continuing. We direct the employer to serve copies of the revised release on the employee, and on us, within ten days of the issuance of this decision and order.  

2.
Under AS 23.30.107 and AS 23.30.108, we direct the employee to sign the revised release and mail it to the employer within ten days of his receipt of that release.  We retain jurisdiction over this issue, under AS 23.30.130, in the event disputes arise.

3.
We direct the employer, under 8 AAC 45.052(h), to file and serve any records received in response to the releases ordered in this decision.

4.
We retain jurisdiction over the issue of the requested psychiatric evaluation by Dr. Glass, under AS 23.30.095(e), in accord with the terms of this decision, pending receipt of the relevant medical, psychological, and psychiatric records. 
Dated at Fairbanks, Alaska this 25th day of May, 2006.
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Jeffrey P. Pruss,  Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of TERRY L. SMITH employee / respondent v. CSK AUTO, INC., employer; ROYAL INSURANCE CO. OF AMERICA, insurer / petitoners; Case No. 200106934; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on May 25, 2006.
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