IN RE: ALYESKA TOWING & AUTOMOTIVE REPAIR LLC
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ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 25512                                                                         Juneau, Alaska 99802-5512

	IN THE MATTER OF THE

ACCUSATION OF THE FAILURE TO INSURE WORKERS’ COMPENSATION

LIABILITY AGAINST
ALYESKA TOWING &

AUTOMOTIVE REPAIR LLC,

  (Uninsured)                            Employer.                                  
	)

)

)

)

)

)

)

)

)

)

)
	         FINAL

         DECISION AND ORDER

         AWCB Case No.  700001592
         AWCB Decision No.  06-0149

         Filed with AWCB Anchorage, Alaska

         On  June 8, 2006


The Alaska Workers' Compensation Board ("Board") heard the Workers’ Compensation Division’s, (“Division”) accusation that Alyeska Towing & Automotive Repair LLC, (“Alyeska”) failed to maintain workers’ compensation insurance, as required by AS 23.30.075(a), at Anchorage, Alaska on May 10, 2006.  Mark Lutz, compliance investigator for the State of Alaska, represented the Division at the hearing.  Attorney William Irwin represented Alyeska.  We proceeded as a two-member panel, which constitutes a quorum.  AS 23.30.005(f).  We closed the record at the hearing’s conclusion.  

ISSUES

1. Has Alyeska failed to provide the workers’ compensation insurance coverage required by AS 23.30.075(a)? 

2. Shall the Board issue a “stop work” order under AS 23.30.080(d), prohibiting Alyeska from using employee labor?  

SUMMARY OF THE EVIDENCE

The uninsured employer compliance investigator for the Workers’ Compensation Division, Mark Lutz (“investigator”), testified in the hearing on May 10, 2006, that Alyeska was brought to the attention of the Division when an employee, Jerome Aukon, filed a claim for a work related injury and records revealed that Alyeska was uninsured at the time of injury.
  

Alyeska was originally started as a sole proprietorship on October 3, 2002.
  It obtained a business license as a towing and automotive repair business under the name of Alyeska Towing & Automotive Repair, L.L.C., on December 28, 2004.
  Alyeska admits it was uninsured as of December 13, 2005, the date of injury claimed by Mr. Aukon.  However, it claims the actual date of injury is December 15, 2005 and Alyeska had obtained workers’ compensation coverage effective December 15, 2005.   Alyeska admits it carried no workers’ compensation insurance prior to December 15, 2005.  It argues it was not required to do so because it had no employee’s until it hired Mr. Aukon on December 1, 2005.   It also argues that State of Alaska Employment Security records support this as there are none, therefore, Alyeska argues the presumption is that it had no employees.

Alyeska presented the testimony of Garry Ray Mogg.  Mr. Mogg and his brother, William Mogg, are the organizers of Alyeska.
  William performs the manual work of automotive repair.  Gary  initially testified that Alyeska had no employees prior to December 1, 2005.  However, he later admitted to an office employee as early as August 2005. 

Alyeska’s failure to insure was not willful, but rather it asserts it is a victim of “happenstance” as a result of the insurance industry.  Alyeska applied for insurance on November 23, 2005, in preparation of and prior to hiring Mr. Aukon.  The policy was not issued at that time because due to the timing of the application the insurance broker withdrew the contract and  it was re-bid.  

Garry Mogg explained that Mr. Aukon is the Moggs’s first cousin.   The report of Occupational Injury or Illness filed by Mr. Aukon on January 3, 2006 delares Mr. Aukon’s date of hire as June 22, 2005.  When asked to explain, Garry Mogg responded that prior to December 1, 2005, Alyeska treated Mr. Aukon as an independent contractor.  They issued him the IRS form 1099.   He was working “side jobs” and was paid a portion of the hours charged for the repair.
  The jobs were Alyeska’s and Mr. Aukon would do the work.. Garry Mogg testified that Mr. Aukone came in and worked when he wanted to, left when he wanted to.  Alyeska would get the jobs in and Mr. Aukon would do the work.  He further testified that Alyeska’s first and only employee was Mr. Aukon.  

The Report Of Occuaptional Injury or Illness form has two sections.  The first half is typically completed by the injured employee and the second half by the employer.  Mr. Aukon completed the first section.  William Mogg’s ex-wife, Sherry Taylor, completed the second portion of the form.  Gary Mogg identified her as an employee of Alyeska as of August 2005.  Ms. Taylor worked 5-6 hours per day, was paid hourly, and, in addition to bookkeeping, she would answer the phones.   Garry Mogg testified that he paid employer taxes to the State of Alaska.   The Board’s records contain no evidence that Alyeska ever applied for or received an account number issued by the employment security division of the State of Alaska.    

State of Alaska records show William as the 100 percent owner of Alyeska.
  Garry is identified as the registered agent and manager of Alyeska.   

The investigator requested that the Board find the employer uninsured from October 3, 2002 through December 15, 2005.  The investigator requested that the Board find William and Garry Mogg personally responsible for any workers’ compensation claims filed during the period when Alyeska was uninsured.  He also requested the Board find Alyeska responsible for any workers’ compensation claims filed during the period it failed to maintain workers’ compensation insurance.  Additionally, the investigator recommended that the Board direct him to monitor the Alyeska for at least 24 months to ensure that it is not using employee labor without workers’ compensation insurance.  Because Alyeska has current workers’ compensation coverage, the Division is not requesting a stop work order be issued at this time. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
FAILURE TO FILE PROOF OF INSURANCE

The duty of an employer to file evidence of compliance with the workers’ compensation insurance requirement is set forth in AS 23.30.085:

(a)  An employer subject to this chapter, unless exempted, shall initially file evidence of his compliance with the insurance provisions of this chapter with the division, in the form prescribed by the director. The employer shall also give evidence of compliance within 10 days after the termination of his insurance by expiration or cancellation. These requirements do not apply to an employer who has certification from the board of the employer’s financial ability to pay compensation directly without insurance.

(b)  If an employer fails . . . to comply with the provision of this section, the employer shall be subject to the penalties provided in AS 23.30.070 . . . .

The Board finds by its own admission that Alyeska had employees as of August 2005.  The Board’s administrative records and the hearing testimony establish that the employer failed to show evidence of compliance with the workers' compensation insurance requirement from the first date of employement in August 2005 through December 15, 2005 

Based on the evidence of the hearing record, we find the employer failed to file evidence of compliance for the period in which the employer was uninsured.  The Board finds the employer failed to file proof of insurance.  We find the record establishes that the employer had employees in the fourth calendar quarter of 2005.  We conclude the employer was in violation of AS 23.30.085(a) and (b) for those periods of time in 2005 which he had employees.  We also conclude the employer is subject to the penalties provided in AS 23.30.070 for any claims arising during the periods in which it was in violation of AS 23.30.085.

II. FAILURE TO INSURE

AS 23.30.075 provides, in part:

(a)  An employer under this chapter, unless exempted, shall either insure and keep insured for the employer’s liability under this chapter in an insurance company or association . . . or shall furnish the division satisfactory proof of the employer’s financial ability to pay directly the compensation provided for. . . .

(b)  If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the division, upon conviction, the court shall impose a fine of $10,000.00, and may impose a sentence of imprisonment for not more than one year.  If an employer is a corporation, all persons who, at the time of the injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation shall be subject to the penalties prescribed in this subsection and shall be individually, jointly, and severally liable together with the corporation for the payment of all compensation or other benefits for which the corporation is liable under this chapter if the corporation at that time is not insured or qualified as a self-insurer. (emphasis added)

AS 23.30.080(d) provides, in part:

The failure of an employer to file evidence of compliance as required by 
AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075. . . .

The Board finds, based on the documents in the record, the testimony of the investigator and the admissions of Garry Mogg, that Alyeska is an employer.  As an employer it has a general duty to provide workers' compensation insurance for its employees.  The evidence shows Alyeska has employed one or more persons as employees during a portion of the period in which it was uninsured, the fourth quarter of 2005, and is subject to the Alaska Workers' Compensation Act.  The Board concludes Alyeska is required by AS 23.30.075 to insure for liability and to insure its employees for workers’ compensation benefits under the Alaska Workers’ Compensation Act.  The Board finds Alyeska’s failed to insure for liability commencing on an unestablished date in August 2005 through December 15, 2005.    

The Board finds, based on Alyeska’s own admission that it failed to carry workers’ compensation coverage for its employees until December 15, 2005 the Board finds, as a matter of law, that it has failed to insure or provide security as required by AS 23.30.075.  Alyeska’s argument that there is are no employment security records to establish it had employee’s is contradicted by the testimony of Garry Mogg.  The Board finds that, in fact, Alyeska admits it failed to insure as required by AS 23.30.075 and admits that as of August 2005, it had at least one employee.  The Board finds Alyeska’s workers’ compensation coverage commenced on December 15, 2005.  The Board finds that prior to that date Alyeska had employees and was without workers’ compensation insurance coverage for those employees’s. The Board concludes Alyeska failed to insure its employees, and was in violation of AS 23.30.075(a) during those periods in 2005 when it used employee labor.

Based upon the employer’s lack of coverage, the Board finds the employer, Alyeska, and  “all persons who, at the time of the injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation” have elected direct payment of compensation for any claims arising during the period when it was in violation of AS 23.30.et. seq.
  In addition, the Board concludes the employer will be subject to the penalties provided in AS 23.30.080 for any claims arising from during the period(s) of violation.

Additionally, AS 23.30.080 provides:

(f) If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075. The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer failed to insure or provide security as required by AS 23.30.075.

AS 23.30.080(f) provides that the division may request a penalty up to $1,000.00 per day per employee that the employer has failed to insure or provide security as required by AS 23.30.075.  This provision is applicable even if a stop work order has not been issued.  Accordingly, for every day after the effective date of AS 23.30.080(f), November 7, 2005, that Alyeska used employee labor; it is potentially subject to a civil penalty under AS 23.30.030(f).

III. STOP ORDER

When an employer subject to the requirement of AS 23.30.075 fails to comply, the Board may issue a stop order prohibiting the use of employee labor.  AS 23.30.080(d) provides in part: 

If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order at the request of the division prohibiting the use of employee labor by the employer until the employer insures or provides the security as required by AS 23.30.075.  . . . .  If an employer fails to comply with a stop order issued under this section, the board shall assess a civil penalty of $1,000.00 per day. The employer may not obtain a public contract with the state or a political subdivision of the state for three years following the violation of the stop order.

The Board concludes that no stop work order should be issued.  Pursuant to our general investigative authority at AS 23.30.135, the Board will direct the Division’s investigator to monitor this employer quarterly, for one year, for compliance with AS 23.30.075 and AS 23.30.085.  We will retain jurisdiction over this matter for one year under AS 23.30.130.

Alyeska is hereby notified that under AS 23.30.080(f), the division may petition the Board to assess a civil penalty of $1,000.00 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075.  Finally, Alyeska is notified that compliance with AS 23.30.075 is mandatory.  

ORDER

1. No stop order will be issued against Alyeska.
2. Pursuant to AS 23.30.060 and AS 23.30.075(b), Alyeska and, all persons who, at the time of the injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation is directly liable for all compensable claims arising from a yet to be established date in August 2005 through December 15, 2005 when it was in violation of AS 23.30.075.

3. The Alyeska is subject to the penalties provided in AS 23.30.080 for any claims arising from a yet to be established date in August 2005 through December 15, 2005 when it was in violation of AS 23.30.075
4. Pursuant to AS 23.30.135, the Board directs the Workers’ Compensation Uninsured Compliance Investigator to investigate this employer quarterly, for a period of two years, to ensure the employer’s continuing compliance with AS 23.30.075 and AS 23.30.085.
5. The Board retains jurisdiction to resolve disputes regarding the stop work order or dates of violation.
Dated at Anchorage, Alaska on June 8, 2006






ALASKA WORKERS' COMPENSATION BOARD






Rebecca Pauli, Designated Chair






S. T. Hagedorn, Member

APPEAL PROCEDURES
This order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of The Accusation of Employer’s Failure to Insure Workers’ Compensation Liability against ALYESKA TOWING & AUTOMOTIVE REPAIR, LLC, uninsured employer; Case No. 700001592; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on June 8, 2006.






Joy Tuttle, Clerk
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� See Jerome Aukon v. Alyeska Towing & Automotive Repair, LLC, AWCB Injury No. 200500850.


� See Division Exhibit at p. 12.


� Testimony of Garry Mogg.


�  State of Alaska business records show William Mogg is a member of Alyeska and owns 100 percent.  These same records list Garry Mogg as the manager and registered agent of Alyeska.  G. Mogg has no ownership interest in Alyeska.


� In the automotive repair industry there are standards for certain repairs.  For example the standard to replace a carbourator could be 4 hours.  The mechanic could only charge for 4 hours labor.  If the mechanic completes the job in less than 4 hours, he is still paid for a 4-hour job.  If the mechanic takes more than 4 hours, he looses money.


� Id.


� See AS 23.30.060 and AS 23.30.075(b)..  





9

