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ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 115512
Juneau, Alaska 99811-5512

	MAX L. PRUITT, 

                                                  Employee, 

                                                     Petitioner,

                                                   v. 

COLASKA INC.,

                                                  Employer,

                                                   and 

LIBERTY MUTUAL INSURANCE CORP.,

                                                  Insurer,

                                                  Respondents.
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	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  200507683
AWCB Decision No. 06-0154

Filed with AWCB Anchorage, Alaska

on June 14, 2006


On May 2, 2006, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s petition for a protective order from attending a psychiatric employer’s medical evaluation (“EME”).
  Attorney Tim MacMillan represented the employee.  Attorney Constance E. Livsey represented the employer and its workers’ compensation insurance carrier (“employer”).  The record closed at the conclusion of the hearing, but the Board subsequently reopened the record to request further briefing.  The record closed the next time we met, on June 13, 2006.


ISSUES
Shall the Board grant the employee’s petition for a protective order from attending a psychiatric EME?


SUMMARY OF THE EVIDENCE
The employee, while working for the employer, fell approximately thirteen (13) feet while inspecting the top of a trailer on May 12, 2005.  That same day, he sought treatment at Providence Kodiak Island Medical Center, where he was diagnosed with 1) a chest wall contusion with severe pain, 2) positive staphylococcus blood cultures and 3) increased liver function tests.  Mark Withrow, M.D., noted that the employee had experienced a significant chest contusion and would be able to return to restricted duty work within four to five days of his dismissal from the hospital.

After his release from the hospital, the employee sought medical treatment for multiple physical injuries, but did not complain of a psychiatric or psychological problems to any of his treating physicians.  Among the injuries reported to his physicians were neck, chest, low back, bilateral shoulder and knee and left wrist pain and tinnitus.  The employer subsequently sent the employee to an EME with Steven Schilperoort, M.D., who noted that the employee had “[s]ignificant inconsistencies in [his oral medical] history. . . .”  Dr. Schilperoort recommended a psychiatric/psychological examination to address issues such as malingering, secondary gain and possible somatoform pain disorder.
  He recommended a psychiatric evaluation with Eric Goranson, M.D., to include an MMPI-II assessment.

The employer thereafter noticed a follow-up EME, with a panel compromised of several physicians recommended by Dr. Schilperoort, including Dr. Goranson.  The employee filed a petition for a protective order, which stated that “Employee is entitled to a protective order on grounds that he is not claiming a mental injury and that a forensic psychiatric evaluation constitutes an unjustified intrusive procedure.  Employer has not demonstrated the need for or relevance of such an examination nor has it exhausted alternative non-intrusive procedures.”

In its response, the employer referred to Dr. Schilperoort’s recommendation for a psychiatric EME and further stated that

The employer maintains that the employee’s refusal to submit to the proposed psychiatric evaluation is unreasonable and warrants suspension of further compensation while the refusal continues.  In addition, the employer asserts that the employee’s refusal to attend a properly noticed IME constitutes a violation of statute as well as impermissible interference with the employer’s rights to conduct an independent medical evaluation, to engage in discovery and to gather information that is relevant or potentially relevant to the issues and claims raised by the employee.

Employee’s Hearing Arguments

In his brief and at hearing, the employee argued that the primary dispute in his case was which of his injuries were work-related, but that none of his treating physicians had identified a psychological or psychiatric component to any of them.  The employee further argued that the employer needed a particularized reason for a psychiatric evaluation that arose from the facts of the case, and that the employer should exhaust less-intrusive measures before requesting a psychiatric EME.  In support of his arguments, the employee cited the Board’s decision in Ammi v. State.

Employer’s Hearing Arguments

The employer argued that the case was one of discoverability, not admissibility, and that a psychiatric evaluation could assist in determining whether the claim was colored by a psychiatric component.  The employer noted that it had had a psychiatric record review with Dr. Goranson, and that the threshold for discoverability had been met.  

In support of its position, the employer presented Dr. Goranson as a witness.  He testified that an employee who presents with only physical complaints may nevertheless have a psychiatric condition.  He further stated that Dr. Schilperoort had noted differences between contemporary reports and secondary elaboration and magnification of symptoms.  Finally, Dr. Goranson testified that, for ethical reasons, he needed to conduct an in-person interview with the employee to make a full psychiatric diagnosis, and that a psychiatric evaluation was not intrusive in nature.

Employer’s Post-Hearing Brief

Following the hearing, the Board requested that the employer brief the applicability of the Ammi v. State decision.  The employer timely submitted a brief in which it argued 1) that the Ammi decision was incorrectly reached, and applied a different standard for psychiatric vs. physical examinations and 2) that the facts of the instant case vary sufficiently from Ammi that this Board should not be bound by that decision.  Specifically, the employer argued that unlike in Ammi, it had taken the step of having a records review performed.  Finally, the employer argued that both its orthopedic EME physician and Dr. Goranson believed that there could be psychiatric factors underlying the employee’s growing list of complaints, and that it should be permitted to develop an alternative causation theory of the case based on these factors.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
Employee’s Petition for Protective Order.

AS 23.30.135(a) provides in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.095(e) provides, in part:

The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the physician resides, furnished and paid for by the employer.  The employer may not make more than one change in the employer’s choice of a physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer’s physician is not considered a change of physicians.  An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board. Unless medically appropriate, the physician shall use existing diagnostic data to complete the examination. … If an employee refuses to submit to an examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited… . (emphasis added).  

Regarding medical evaluation and discovery process generally, we have long recognized that the Alaska Supreme Court encourages "liberal and wide‑ranging discovery under the Rules of Civil Procedure."
  Employers have an explicit statutory right to medical examinations of injured workers by physicians of their choosing.
  The limit of the employer’s right is the use of existing diagnostic data to complete the examination, unless medically appropriate, and the "reasonable" standard in the language of AS 23.30.095(e).   When applying the “reasonable” standard, Board decisions to refer to reasonable times, frequency, location, qualifications, and so on. Under the statute neither injured workers nor the Board have the right to refuse an EME unless it is unreasonable in some specific respect
 or otherwise violates AS 23.30.095(e).

In the instant case, we find that factually the case differs from Ammi v. State, in which the record clearly reflected that the employee’s physicians raised the issue of possible psychological or psychiatric conditions.  We further find the employer has a statutory right to have this issue investigated by a qualified physician of its choosing.  However, as we previously found in Ammi, the employer’s statutory right to investigate is not without limits.

In the past, the Board has limited physical invasive procedures such as drawing an employee’s blood or conducting an EMG test.
  When addressing whether a procedure or test is physically invasive and whether the employer’s ability to conduct the diagnostic procedure or test shall be limited, the Board balances many considerations:

· What may be a medically appropriate diagnostic procedure for a treating physician to perform may not be appropriate for a physician selected by the employer in a workers compensation case.  

· Chances of success and probable results against the possible adverse consequences.  

· The risk and seriousness of side effects.

· The chance of a cure or improvement.

· First hand negative experience or observations of the employee regarding the particular procedure or medical care.  

· The predictive value of the diagnostic test to be performed.

· The extent to which test results are objective and independently verifiable or the result of the examining physicians unverifiable interpretation.  

· The training and experience of the physician who will perform the test.

· Would a reasonable person find the diagnostic testing or procedure to be sufficiently painful to be intimidating?

We find, as the Ammi panel did previously, and on the record before us, that submitting the employee to a forensic evaluation is an intrusive procedure.  We find a reasonable person would find participating in a forensic psychiatric/psychological evaluation is just as invasive, if not more so, than a medical procedure that breaks the skin barrier.  We find a reasonable person would find undergoing a forensic psychiatric/psychological evaluation to be sufficiently painful to be intimidating.   The Board has reviewed the relevant records and concludes that under the facts and circumstances before us, we will grant the employee’s request for a protective order.  

In reaching this conclusion, we have balanced the employer’s rights with that of the employee’s.  We agree with the employer that a balance must be reached between the employer’s right to develop an alternative theory that would rule out work as a substantial factor with the employee’s right to be free from overly intrusive procedures.  Weighing all the factors above, we find that a psychiatric/psychological evaluation has objective components and subjective, interpretive components.  We note this evaluation is being proposed in the context of litigation.  We also note the proposed psychiatric/psychological evaluation would be conducted by agents of the opposing litigants.
 We find that a forensic psychiatric/psychological evaluation conducted in this context would be painful, intimidating and objectionable to an average reasonable person.   

In the Board’s Lucore decision,
 we affirmed the Board Designee’s decision ordering the employee to attend a limited psychiatric evaluation.  The employer’s physician, Richard Peterson, D.C., opined that psychological factors may have interfered with the employee’s recovery and recommended a psychiatric evaluation.  The employee objected, arguing that she had not alleged any mental injury and that a psychiatric EME would not resolve the issues in her claim.  The employer argued that a full psychiatric EME was necessary and relevant in assessing the work relatedness of the employee’s claimed medical complaints and need for treatment. The Board agreed with the employer and concluded that it was not an abuse of discretion to order the evaluation.  However, it was an abuse of discretion to limit the evaluation.  

In reaching its conclusion in Lucore, the Board noted a history of favoring the development of inclusive medical records in assessing an employee’s entitlement to benefits.
  The Board also relied upon its prior decision in Tate v. Key Bank.
  In Tate, as here, the employee filed a claim based solely upon physical problems stemming from a work injury.  The employer’s physician opined that the employee’s complaints were psychological in nature and referred the employee for a psychiatric evaluation.  The employee sought a protective order authorizing her not to attend a psychiatric evaluation arguing that the referral was procedurally defective and was an excessive change in physician.  The employee in Tate did not argue that a protective order was necessary because the psychiatric evaluation was an invasive procedure.  Accordingly, we do not find the Board’s decision in Tate controlling authority in the matter before this Board.  

Another recent Board decision, Palmer v. Air Cargo Express,
 addresses an employer’s petition to compel the employee’s attendance at a psychiatric evaluation.  In Palmer, at employer’s request, Dr. Schilperoort examined the employee.  Dr. Schilperoort felt that the employee exhibited symptom magnification, probably malingering.  He recommended no additional treatment until the employee underwent a psychological/psychiatric evaluation. The employee argued that Dr. Schilperoort’s suggestion of a psychiatric evaluation was actually an impermissible third choice of physician, without the employee’s agreement.  She argued Dr. Schilperoort’s after-the-fact referral was no more than a ruse to get around the statutory restrictions.  She argued that examination by the employer’s physicians should only be permitted if the request is medically appropriate, medically indicated, and not a mere pretext for additional choices of physician.   Additionally, the employee argued that the evaluations called for in Dr. Schilperoort’s report were already being conducted by her physicians, and that the continued request for an additional psychological evaluation is simply an attempt to gather partisan opinions for use as a litigation tool.  In Palmer, as in Tate, the employee did not argue that a protective order was necessary because a psychiatric evaluation was an invasive procedure.  

We know of no Board decision ordering an employee to submit to an invasive diagnostic procedure performed by an EME physician.  Rather, when ordering an employee to provide the employer with a blood sample, a minor invasive procedure, the blood was to be drawn by the employee’s physician or a Board physician under AS 23.30.110(g) and AS 23.30.095(k).
  

AS 23.30.095(e) governing the employer’s right to a medical evaluation provides in part: “Unless medically appropriate, the physician shall use existing diagnostic data to complete the examination….” (emphasis added). The Board finds that Dr. Goranson has not argued that the existing data is insufficient to establish an alternative cause.  Rather, he testified that an in-person interview was ethically mandated, and that he needed to obtain a full psychiatric history.  

Dr. Goranson has already conducted a records review.  In this particular, the facts are distinguishable from those presented in the Ammi decision, in which Dr. Glass had not reviewed the medical records available to him and appeared to be relying solely on the EME report.  While the Board is mindful of Dr. Goranson’s arguments regarding the need for an in-person interview vs. a records review, we find that a forensic psychiatric/psychological evaluation of a person by its very nature is an intrusive procedure.  We are concerned that forensic psychiatric/psychological testing could be used as leverage to secure an injured worker’s agreement to waive benefits to which they are legally entitled. The Board further finds that under Moffat v. Wire Communications, Inc.,
 Fluor Alaska v. Mendoza,
 and AS 23.30.095(e) that the legislature intends to protect workers from intrusive, painful, unnecessary and humiliating tests.  

We further find putting an employee in the position of either unwillingly submitting to a painful diagnostic procedure during an EME examination, or risking his entitlement to compensation benefits, violates the overall intent of the 1988 Amendments which was to ‘ensure the quick efficient, fair and predictable delivery of indemnity and medical benefits to injured workers and [sic] a reasonable cost to the employers.’ … We find, based on our administrative experience, if EME physicians were presumptively permitted to perform any ‘medically appropriate’ diagnostic test this would create a significant and unreasonable danger that [forensic psychological] testing could be used as a tool to coerce or intimidate injured workers into waiving the benefit entitlements under the Act.’

Moreover, the Board does not find persuasive Dr. Goranson’s statement that he cannot ethically render an opinion without an in-person interview.  Dr. Goranson has not presented a specific ethical standard that would prohibit him from rendering an opinion.  The Board further notes that Dr. Goranson may couch his opinion in terms that express his misgivings rendering an opinion in the absence of an in-person interview.  

The Board notes, however, that it does not appear to have a copy of any records review performed by Dr. Goranson.  Should the employer submit the records review, that medical report could provide the basis for a second independent medical evaluation (“SIME”) dispute.  The Board reserves jurisdiction over this matter should the parties bring that issue to hearing.

Therefore, for the reasons set forth above and under these circumstances the Board grants the employee’s petition for a protective order and will not direct the employee to attend and participate in a psychiatric/psychological evaluation. 


ORDER
1.
The employee’s petition for a protective order is granted.  

2.
The Board reserves jurisdiction over this matter in the event that an SIME dispute arises and the parties cannot agrees on whether an SIME should take place.

Dated at Anchorage, Alaska on  June 14, 2006.
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Bob Weel, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.
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