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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	JOHN B. HART, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

FIRST STUDENT SERVICES,

                                                  Employer,

                                                   and 

AMERICAN HOME ASSURANCE 

COMPANY,

                                                  Insurer,

                                                     Defendants.
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)
	     FINAL DECISION AND ORDER

     AWCB Case No.  200519006
     AWCB Decision No.  06-0168

     Filed with AWCB Anchorage, Alaska

      on  June  29, 2006.


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s request for a Second Independent Medical Evaluation (SIME) on June 7, 2006 at Anchorage, Alaska.  The employee represented himself.   Attorney Michael A. Budzinski represented the employer and insurer.  The record closed at the conclusion of the hearing.


ISSUES
1.  Should the Board grant the employee’s petition and order a SIME pursuant to AS 23.30.095(k) or AS 23.30.110(g)?

2.  If an SIME is ordered, should a copy of the employee’s deposition be provided to the SIME physician?


SUMMARY OF THE EVIDENCE
The employee was employed by First Student Services as a bus driver.  On November 4, 2005, he filed a report of injury indicating that he experienced pain in his right shoulder after chaining tires on a bus.  He noted that the pain got gradually worse from driving the bus and caring for children.  Eventually, he had trouble raising his arm and decided to seek medical care when he could not work as of September 13, 2005.  He reported the date of injury was June 9, 2005, which was the last day he worked for the employer.  He was not able to return to work for the employer in the fall of 2005 because of his shoulder.
  He was 72 years of age at the time of the injury.

On September 13, 2005, the employee saw George D. Rhyneer, M.D., for an initial consultation regarding his right shoulder.
  Dr. Rhyneer’s report states, in part:

This summer he was lifting some sealer for concrete and felt a sudden extreme pain in his right shoulder.  He has had some mild discomfort previously of the shoulder and some dislocations when he was younger, but the shoulder had been functioning quite well up to that point.  Dr. Jones felt he probably had a rotator cuff tear and arranged for an MRI,
 which shows this to be positive.

Dr. Rhyneer determined the employee’s MRI showed a compete rupture of the suprespinatus tendon as well as part of the infraspinatus tendon with some retraction of about 1-2 centimeters.  He also noted “severe acromioclavicular joint arthrosis with osteophytes impinging on the musculotendinous junction, which has probably been the cause for abrasion on the tendon, which has led to this rupture as well.”  His assessment was “frank rotator cuff tear with retraction, now probably at least two months old.”  Dr. Rhyneer discussed the need for repair of the shoulder otherwise its function would become even poorer.  The plan was for a rotator cuff  repair into the bone with acromioclavicular joint debridement and Mumford arthroplasty.  The surgery was to be done in September or October 2005.
  

On November 14, 2005, Dr. Rhyneer noted the employee would have a disability following the October 3, 2005 surgery extending from October 3, 2005 through January 3, 2006.  He indicated  “aftercare following surgery ”  would be necessary.  The date of injury was reported as December 2004.

On November 29, 2005, the employee filed a workers’ compensation claim.
  In describing  how the injury happened, the employee wrote:

Was handling chains for bus-checking them for usability-while returning them to storage box felt a ‘pop’ and burning sensation in right shoulder.  It got worse from repeatedly opening and closing bus main door and assisting with wheelchair & special ed children.  Expected it to get better with summer break but got worse.  Didn’t feel physically able to do job so I sought med. help.

When the employee was asked for the reason for filing the application, he responded:

Benefits denied for not timely notice-Only knew the nature of injury (repetitive motion injury caused by my work.) when Dr. Rhyneer told me.

The employee sought medical costs, temporary total disability (TTD), permanent partial impairment (PPI), penalties and interest.

On November 21, 2005, the employee’s benefits were controverted due to failure to make a timely report of injury to the employer.

On December 16, 2005, the employee again saw Dr. Rhyneer.
  His assessment was that the rotator cuff repair was healed.  He opined that the employee would have a lifting restriction involving his right shoulder and some degree of impairment associated with the shoulder.  With regard to the cause of the employee’s condition, Dr. Rhyneer stated:

On reviewing my earlier notes, I believe it was from lifting concrete sealer.  However, he states it is actually from lifting chains or doing something while at work.  Either way, I warned him about heavy lifting in the future as this could re-tear the repair because the tendon quality is not as good as when he was 20 years old.

The employee’s deposition was taken by the employer on February 3, 2006.

On March 17, 2006, the employee was seen for an employer’s medical evaluation (EME)
 by William S. T. Mayhall, M.D., an orthopedic physician.   He noted that the employee reported that while inspecting chains for use on school buses, he lifted the chain back into its box and noted a pop and burning sensation in the right shoulder.  This occurred December 15, 2004.  He did not see a physician immediately.  He thought it was tendonitis or arthritis and continued to do his job.
  His diagnoses included calcific tendonitis of the right shoulder, preexisting the December 2004 work injury, right shoulder sprain secondary to December 15, 2004 injury, rotator cuff tear related to summer 2005 injury, status post arthroscopic rotator cuff repair and subacromial decompression.
  Dr. Mayhall opined that it was possible the employee suffered an injury to the rotator cuff on December 15, 2004 but not medically probable.  Dr. Mayhall opined that a rotator cuff tear would have forced the employee to seek medical attention very soon after the incident due to pain.  Dr. Mayhall also noted the possibility of a strain or sprain on December 15, 2004.  Dr. Mayhall also suggested the possibility of rotator cuff disease prior to December 15, 2004.  Dr. Mayhall concluded that the tear occurred during the summer 2005 lifting incident.  Dr. Mayhall did not believe the employee was medically stable at the time of his examination from the rotator cuff surgery but that he was medically stable from the strain or sprain which he believed occurred December 15, 2004.  He believed the employee would be medically stable in three to six months from the date of his examination.  He did not opine further treatment was needed for the December 15, 2004 incident.  He also found no ratable impairment in connection with the December 15, 2004 incident.  He opined that the employee could return to light or medium work with lifting restrictions.

On April 3, 2006, the employer controverted all benefits based on Dr. Mayhall’s report.

On April 27, 2006, Dr. Rhyneer issued a “To whom it may concern” letter.  He noted the mechanism of injury occurred in summer of 2005 when the employee attempted to lift sealer and felt sudden extreme pain in his right shoulder.  He also noted that the employee felt the problem occurred when the employee was lifting chains to his school bus.  Dr. Rhyneer indicated he could not say when the complete rotator cuff tear occurred and that it was retracted and large.  Dr. Rhyneer provided no explanation or medical evidence for his change of mind.

At the June 7, 2006 hearing, the employee testified on his own behalf.  He reported that the sealer incident occurred on May 5, 2005.  He indicated that he believed that the mechanism of injury had been misstated and that he attempted to lift the concrete sealer but did not get it off the ground before experiencing severe shoulder pain.  The employee did not object to a copy of his deposition being included with the SIME materials if the Board were to order an SIME.

The employer’s representative submitted to the Board yet another letter from Dr. Rhyneer dated June 2, 2006 but faxed to the employer’s counsel June 7, 2006.  This letter stated that on a more probable than not basis the work injury the employee suffered in December 2004 was not a substantial factor in causing his massive rotator cuff tear which was treated surgically in October 2005.  He also indicated that it is more probable than not that the rotator cuff tear occurred when  the employee attempted to lift concrete sealer in the spring of 2005.  Employer’s counsel indicated that the June 2, 2006 Rhyneer letter had been obtained after he visited Dr. Rhyneer in an effort to clear up confusion about causation statements found in the physician’s medical reports.   The employer’s representative stated he discussed the standards utilized for defining a work-related injury including whether a work condition is a substantial factor in causing the injury and whether the doctor’s  opinion was expressed on a more probable than not basis.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
Alaska Supreme Court decisions highlight the Alaska Workers’ Compensation Act’s (“Act”) obligation to provide a simple and inexpensive remedy with speedy
 and informal procedures.
  To meet this end, under AS 23.30.135(a), the Board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 23.30.095(k) provides, in part:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.

AS 23.30.110(g) provides, in part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .   

The Board has long considered AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co,
 granting the Board wide discretion to consider any evidence available when deciding whether to order an SIME to assist the Board in investigating and deciding medical issues in contested claims.  The Board also notes that AS 23.30.155(h) mandates that it follow such procedures as will best “protect the rights of the parties.”

The Board shall first consider the criteria under which it reviews requests for SIMEs pursuant to 
AS 23.30.095(k), in particular:

1. Is there a medical dispute between the employee’s physicians and the EIME physicians?

2. Is the dispute significant?

3. Would an SIME physician’s opinion assist the Board in resolving the disputes?

The Board finds that there is no conflicting opinion between the employee’s physician and the employer’s physician.  Rather, the conflict in this case exists between the employee’s physician’s opinions between the first stage of the employee’s treatment and the later stages of the employee’s treatment.  

The Board finds that AS 23.30.095(k)  requires a dispute between  physicians.  The Board cannot find the nature of the dispute to be significant in this case as the employee’s physician, Dr. Rayneer, changed his mind as to causation from the early days of the employee’s injury where he felt work was the cause of the injury to his later statements where he disclaims work as a cause of the employee’s injury.  

However, the Board notes that the employee’s work may have been a factor in causing the employee’s shoulder condition.  We note that the injury appears to have occurred anywhere from December 2004 to May 2005.  It is possible that his work may have been a factor in his condition which was then aggravated, accelerated, or combined with pre-existing condition to produce the disability for which compensation is sought.
   The Board finds an SIME will assist the Board in ascertaining the rights of the parties where, as here, there is a genuine dispute as to the cause of the employee’s shoulder condition. The Board finds that there are significant medical conflicts in the record, and that additional medical evidence will be useful in resolving these conflicts and will assist the Board in ascertaining the rights of the parties with regard to causation, treatment and the employee’s degree of impairment.   The Board will exercise its discretion to order an SIME in view of the conflicts in the medical record.  Under these circumstances, the Board finds that the criteria for ordering a SIME under AS 23.30.110(g) are  met. The Board will order an SIME examination pursuant to AS 23.30.110(g).  

The Board believes the SIME physician will be aided by having available for review the employee’s deposition as part of the SIME process.  The employer’s request to submit the employee’s deposition to the SIME physician is granted.

ORDER

1. The employee’s petition for a SIME is granted.

2. A copy of the employee’s February 3, 2006 deposition shall be included as part of the materials provided to the SIME physician.

3. Based on a medical dispute between the parties regarding the causation of employee’s injury, need for treatment and whether the employee has a permanent partial impairment (PPI), the Board finds that a second medical evaluation considering these questions is necessary under AS 23.30.135(a), will assist the Board to ascertain the rights of the parties and resolve the dispute. 

4. An SIME shall be conducted by a physician or physicians on the Board’s list who specializes in shoulder injuries to ascertain when the employee incurred his injury, the relationship between work and the employee’s injury and if the employee incurred a PPI as a function of an injury sustained at work.   

5.          The parties shall proceed under 8 AAC 45.092(h) as follows:

a.     All filings regarding the SIME shall be directed to Workers’ Compensation Officer Kristy Donovan attention.  Each party may submit up to six questions for each physician within 10 days from the date of this decision.  The parties, upon submitting their questions, shall identify the physician to whom the questions are addressed.  These questions may be used in the letter to the SIME physician.  The questions should relate to the issues currently in dispute.
If subsequent medical disputes arise prior to the Board’s contact with the SIME physician, the parties may request that the Board address additional issues.  However, the parties must agree on these additional issues.  The parties must list the additional medical dispute and specify the supporting medical opinion (including report date, page and author).  The parties must file the supporting medical reports, regardless of previous reports in the record.  The Board will then consider whether to include these issues.

b.   The employer shall prepare three copies of all medical records in its possession, put the copies in chronological order by date of treatment, with the oldest records on top, number the pages consecutively, put the copies in three binders and serve the binders upon the employee with an affidavit verifying the binders contain copies of all the medical records in the employer’s possession regarding the employee.  This must be done within 10 days from the date of this decision. 

c.      The employee shall review the binders.  If the binders are complete, the employee shall file the binders with us within 20 days from the date of this decision together with an affidavit stating the binders contain copies of all the medical records in the employee’s possession.  If the binders are incomplete, the employee shall prepare four copies of the medical records missing from the first set of binders.  The employee shall place each set of copies in a separate binder as described above.  The employee shall file three of the supplemental binders with the Board, the three sets of binders prepared by the employer, and an affidavit verifying the completeness of the medical records.  The employee shall serve the fourth supplemental binder upon the employer, together with an affidavit stating it is identical to the binders filed with the Board.  The employee shall serve the employer and file the binders within 20 days from the date of this decision.  

d. If either party receives additional medical records or doctors’ depositions after the binders have been prepared and filed with the Board, the party shall prepare four supplemental binders, as described above, with copies of the additional records and depositions.  The party must file three of the supplemental binders with the Board within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with the Board, within seven days after receipt.

e.         The parties shall specifically identify the film studies which have been done, and which films the employee will hand carry to the SIME.  The employee shall prepare the list, and serve it on the employer within 10 days from the date of this decision.  The employer shall review the list for completeness.  The employer shall file the list with us within 20 days from the date of this decision.

f.          Other than the film studies which the employee hand carries to the SIME, and the employee’s conversation with the SIME physician or the physician’s office about the examination, neither party shall contact the SIME physician, the physician’s office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to the Board.

g.     If the employee finds it necessary to cancel or change the SIME appointment date or time, the employee shall immediately contact Workers’ Compensation Officer Kristy Donovan and the physician’s office.

6.      A further prehearing conference shall be conducted to facilitate preparation for the SIME including, but not limited to, selection of an appropriate specialty and physician or physicians to perform the SIME and submission of proposed questions to the SIME physician including, but not limited to, queries into  causation, permanent impairment and need for further treatment. 

Dated at Anchorage, Alaska on June 29, 2006.





ALASKA WORKERS' COMPENSATION BOARD






Rosemary Foster, Designated Chair






Robert Weel, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOHN B. HART, employee / applicant, v. FIRST STUDENT SERVICES, employer and AMERICAN HOME ASSURANCE COMPANY, Insurer / Defendants; Case No. 200519006; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on June 29, 2006.





Joy Tuttle, Clerk
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