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ALASKA WORKERS' COMPENSATION BOARD

        P.O. Box 115512
Juneau, Alaska 99811-5512

	EUGENE  PERKINS, 

                                                  Employee, 

                                                     Applicant ,

                                                   v. 

TRIDENT SEAFOODS CORP,

                                                  Employer,

                                                   and 

LIBERTY INSURANCE CORP,

                                                  Insurer,

                                                     Defendants.

	)
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)

)
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)

)

)

)

)

)

)

)

)

)
	     INTERLOCUTORY

     DECISION AND ORDER

     AWCB Case No.  200603341
     AWCB Decision No.  06-0189

     Filed with AWCB Anchorage, Alaska

     on July  13, 2006


On June 29, 2006, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) held a compromise and release denial hearing at the parties’ request.  The employee appeared and was unrepresented.  Attorney Matthew Teaford represented the employer and insurer (“employer”).  The Board issued an oral order directing the employee to meet with the Reemployment Benefits Administrator (“RBA”) or the RBA’s Designee to have his rights under AS 23.30.041 explained to him.  The Board further ordered the employer to provide the Board with notice that the employee’s meeting with the RBA or the RBA’s Designee occurred and whether the employee wished to appear before the Board again for approval of the compromise and release agreement.  This decision and order memorializes the Board’s oral orders.  The record closed at the conclusion of the hearing.


ISSUE
Shall the Board approve the proposed Compromise and Release Agreement under AS 23.30.012, approving a lump-sum settlement in exchange for the waiver of the employee’s claims?


SUMMARY OF THE EVIDENCE
On February 28, 2006, while working as a fish processor for the employer, the employee injured a finger on his right hand while pulling a hand truck.
  Prior to the February 28, 2006 injury, while working for the employer, the employee injured his right hand and the tendon of his right middle finger.
  

The employee was initially treated at the Trident Akutan Clinic and was diagnosed with a reinjury to his right middle finger.
  The employee was not cleared to return to work and separation was recommended due to the employee’s work injury.
  The employee saw Michael D. Brandner, M.D., on March 10, 2006.  Upon examination, Dr. Brandner found the employee had ruptured the central slip of the right middle finger.
  Dr. Brandner indicated the employee’s best options were either amputation or fusion of the PIP joint, which would result in diminished motion and function of the hand.
  The employee was referred to Alaska Hand Rehabilitation for treatment with a splint.  The employer’s insurance carrier, Liberty Northwest, accepted the injury as compensable and paid benefits.
  

When seen for follow-up on March 17, 2006, Dr. Brandner diagnosed the employee with ruptured extensor tendon at or proximal to the central slip insertion over the dorsal proximal aspect of the middle phalanx of the right middle finger.  Dr. Brandner did not think free tendon graph reconstruction, after synovectomy and removal of scar tissue, was realistic in the employee’s case, as he had in the past proven to be non-compliant with follow-up treatment.  
Dr. Brandner indicated that even if reconstruction were performed, the employee would ultimately end up with a fusion or amputation at some point postoperatively.

Despite Dr. Brandner’s opinion, the employee expressed his desire to proceed with reconstructing the tendon.  The employee also wanted a second opinion.

At the employer’s request, the employee was seen by Loren J. Jensen, M.D., Hand and Orthopedic Surgeon, on April 19, 2006, for an employer’s medical evaluation (“EME”).
  
Dr. Jensen indicated that the employee’s work related injury was principally a tendon injury.  
Dr. Jensen opined that the mechanics of employee’s February 2006 accident were supportive of the injury found, though he indicated the February 2005 injury had to be taken into account as well.  Dr. Jensen did not believe it was in the best interest of the employee to undergo further reconstructive procedures, but indicated that further salvage procedures such as amputation or fusion were possible.  However, Dr. Jensen opined the employee was fixed and stable and that no further treatment was necessary other than a self-directed exercise program.
  Dr. Jensen indicated that the February 2006 injury is an aggravation of the February 2005 injury and malunion at the proximal phalanx, in addition to a new injury to the right middle finger.

With regard to the employee’s ability to return to the job he held at the time of his February 2006 injury, Dr. Jensen was of the belief that the employee was capable of performing significant job duties.  However, based upon the employee’s reinjury after having returned to work for a brief period as a seafood processor, Dr. Jensen indicated the employee would be at substantial risk for further injuries due to the restricted motion of his finger.  Dr. Jensen further indicated that it was “substantially” preferable to have the employee perform tasks of a lighter duty nature that did not involve aggressive use of the right hand.  He opined the employee was capable of performing manipulative and forceful work with his injured finger of up to 20 pounds on a regular basis and 45 pounds occasionally.  According to Dr. Jensen, duty in excess of these restrictions was likely to produce a substantial number of repeat injuries.

It was Dr. Jensen’s opinion that the employee was medically stable as of March 31, 2006.
  He rated the employee with a six percent permanent partial impairment using the AMA Guides to Evaluation of Permanent Impairment, 5th Edition.

The Board received the parties’ compromise and release agreement on May 24, 2006, and based upon a review of the written record in this case, denied it on June 5, 2006, as follows:

The Alaska Workers’ Compensation Board (“Board”) has reviewed the compromise and release agreement filed on May 24, 2006.  We may only approve a settlement agreement if a preponderance of the evidence demonstrates that approval would be in the best interest of the employee.  8 AAC 45.160(a).  The employer’s physician, Loren Jensen, M.D., has indicated that although the employee is capable of performing “significant work,” it is “substantially preferable to have Mr. Perkins perform tasks of a lighter median duty that did not involve aggressive use of his injured hand.”  Considering Dr. Jensen’s opinion that the employee cannot return to his job at the time of injury, the Board finds the compromise and release agreement at Page 3 inaccurately states Dr. Jensen’s conclusions.  The Board is unable to find the compromise and release agreement is in the employee’s best interest.

Pursuant to the compromise and release agreement, the employee waives rehabilitation benefits without consideration; however it appears he will be unable to return to the same occupation he held at the time of injury.  The Board finds settlement is premature until the employee is provided sufficient information regarding his possible entitlement to reemployment benefits.  If the employee chooses to waive reemployment benefits, consideration for such waiver is in order.

By copy of this letter we advise the injured worker and the employer that we will reconsider the agreement upon our own motion following receipt of verification the employee has received information regarding his possible entitlement to reemployment benefits.  In addition, the compromise and release agreement must be rewritten to accurately reflect Dr. Jensen’s opinion regarding the employee’s ability to return to his occupation at the time of injury. 

The Board shall provide a copy of this letter to the Rehabilitation Benefits Administrator (“RBA”).  We shall request that the RBA provide the employee with the appropriate information.

Despite the Board’s directives in our June 5, 2006 letter, the parties never filed verification that the employee received information regarding his possible entitlement to reemployment benefits.  The parties, instead, requested a hearing.
At hearing the employee testified that he and Joannie, his adjuster with Liberty Northwest agreed that he would waive his reemployment benefits.  He testified that he also spoke with Mike McCarthy, who handled his Jones Act claim for the insurance company, regarding reemployment benefits.  The employee did not mention speaking to the RBA or the RBA’s Designee regarding his rights.  The employee indicated he was not aware of his rights under AS 23.30.041.  The employee testified that he planned on finding a different type of employment where he would not have to use his hand.  He testified that he was going to get rehabilitation for his hand and that he planned to take computer classes.  The employee testified that in the past he has been a construction worker, a truck driver and a fish processor.  He testified that he cannot go back to his position with the employer as a fish processor because it requires him to lift 40 to 75 pounds.  He testified that the employer was unable to offer him light duty work.  

Finding the Board’s initial concerns as outlined in our compromise and release denial had not been moderated by the employee’s testimony, the Board issued an oral order at hearing.  We ordered the employee to speak with the RBA or the RBA Designee regarding his rights under the Act and, specifically, under AS 23.30.041.  We ordered the employer to notify the Board when this was accomplished and if the parties’ wished for the Board to reconsider the compromise and release agreement after the employee was apprised of his rights under AS 23.30.041.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. THE LAW CONCERNING THE PROPOSED C&R
AS 23.30.012 provides for the Board’s review of settlement agreements:

At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump‑sum settlements when it appears to be in the best interest of the employee.  

The Board’s regulation, 8 AAC 45.160(e), provides, in part:

Agreed settlements in which the employee waives medical benefits or benefits during rehabilitation training are presumed unreasonable and will not be approved absent a showing that the waiver is in the employee's best interests.... 

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

In Clark v. Municipality of Anchorage,
 the Alaska Supreme Court directed the Board to carefully consider settlement agreements, noting that courts treat releases of this type differently than they would a simple release of tort liability.  In Olsen Logging Co. v. Lawson,
 the Court noted that under AS 23.30.012, approved settlement agreements "have the same legal effect as awards, except that they are more difficult to set aside." (Emphasis added).
  We have consistently followed the court's instruction, providing close scrutiny of the settlement and waiver of workers’ compensation benefits.
 

The Board concludes that at the time we consider a proposed agreed settlement we must have evidence to overcome the presumption that waiver of future medical benefits or lump sum settlements is against the employee’s best interest.  Although an employee's belief about whether the settlement is in his or her best interest is not controlling, we do consider it as one piece of evidence in reaching our decision.
  AS 23.30.135 places an affirmative burden on the Board to determine the rights of the parties.  

II. APPROVAL OF THE PROPOSED C&R
The Alaska Workers’ Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.
  This presumption also applies to claims for continuing medical benefits.
  

In combination with the presumption of compensability at AS 23.30.120, 8 AAC 45.160 requires us to presume a waiver of medical benefits and reemployment benefits are not in the employee’s best interest.  AS 23.30.012 requires us to approve a waiver of permanent benefits for a lump-sum payment only if the record demonstrates the settlement is in the employee’s best interest.  In the instant case, the explicit opinion of the employer’s treating physician is that the February 2006 injury aggravated a malunion of the employee’s right long finger at the proximal phalanx, in addition to causing a specific new injury of the employee’s right long finger.  Further, the employer’s physician indicated that it is “substantially preferable” that the employee perform light duty tasks that do not involve aggressive use of his hand, that the employee was only capable of lifting 20 pounds on a regular basis and 45 pounds occasionally and that duty in excess of this was likely to produce a substantial number of repeat injuries.  Based upon the employee’s hearing testimony, the Board found at hearing that the employee was not aware of his potential right to reemployment benefits.  Based upon the employee’s remarks at hearing regarding his plans for use of the settlement funds, the Board found the employee had intentions to pursue training for a light duty job by taking computer courses.  Further, the Board found that if the compromise and release agreement were approved, the employee essentially waived any and all rights he may have had to reemployment benefits without consideration.  

In Richard v. Fireman’s Fund,
 the Alaska Supreme Court directed us as follows:

[A] workmen’s compensation board or commission owes to every applicant for compensation that duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law. (Footnotes omitted.)

In light of the Alaska Supreme Court’s instructions in Richard v. Fireman’s Fund and the circumstances of this case, in order to protect the rights of both parties, the Board ordered the employee to meet with the RBA or the RBA’s Designee so that he could be fully advised of his rights under the Act and AS 23.30.041.  Further, we ordered the employer to advise the Board if the employee wished the Board to reconsider the compromise and release agreement after the employee was apprised of his rights under AS 23.30.041.

ORDER
1. Under Richard v. Fireman’s Fund, the employee shall meet with the RBA or the RBA’s Designee so that he can be fully advised of his rights under the Act and AS 23.30.041.  

2. The employer shall advise the Board if the employee wishes the Board to reconsider the compromise and release agreement after the employee is apprised of his rights under 
AS 23.30.041.
3. The Board shall retain jurisdiction over this matter.
Dated at Anchorage, Alaska on July 13, 2006.





ALASKA WORKERS' COMPENSATION BOARD






Janel Wright, Designated Chair






Andrew J. Piekarski, Member






David Kester, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of EUGENE  PERKINS employee / applicant; v. TRIDENT SEAFOODS CORP., employer; LIBERTY INSURANCE CORP., insurer / defendants; Case No. 200603341; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on July 13, 2006.






Joy Tuttle, Clerk
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