In Re MARIO VELDERRAIN
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	IN THE MATTER OF THE ORDER TO 

SHOW CAUSE CONCERNING THE 

ACCUSATION OF THE EMPLOYER'S 

FAILURE TO INSURE WORKERS' 

COMPENSATION LIABILITY,

                                  against

MARIO VELDERRAIN,

                             Uninsured Employer,

                                                    Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  700001708
AWCB Decision No.  06-0197

Filed with AWCB Fairbanks, Alaska

on July 19, 2006


On June 22, 2006, in Fairbanks, Alaska, we heard the Accusation against the employer, Mario Velderrain, DBA Hot Tamale, that he failed to carry workers’ compensation insurance when he had employees. Mario Velderrain appeared and represented himself.  Mark Lutz, Investigator for the State of Alaska, Workers’ Compensation Division, appeared at the hearing on behalf of the State of Alaska.  We closed the record at the conclusion of the hearing.  

ISSUES

1.
Has the employer failed to file proof of workers' compensation liability insurance, pursuant to AS 23.30.085(a)?

2.
Has the employer failed to provide workers' compensation liability insurance to cover his employees, pursuant to AS 23.30.075?

3.
Shall we issue a stop order, pursuant to AS 23.30.080(d), prohibiting the employer's use of employee labor?

4. 
Is the employer subject to a potential civil penalty for failure to insure, under AS 23.30.080(f)? 

SUMMARY OF THE EVIDENCE

The Uninsured Employer Investigator for the Workers’ Compensation Division, Mark Lutz, testified in the hearing on June 8, that during the process of updating Department of Labor and Workforce Development (“DOL”), Workers’ Compensation Division records, those records indicated the employer had not filed a current Notice of Insurance.  He additionally testified that DOL Employment Security Division (“ESD”) tax records indicated the employer had employees for all four calendar quarters of 2005.  He further testified that this is the same employer who was ordered not to use employee labor without workers’ compensation coverage in an earlier case, In Re Hot Tamale, AWCB No. 05-0294 (November 9, 2005). 

He testified the National Council on Compensation Insurance, Inc. (“N.C.C.I.”) database contained a report of Notice of Insurance for this employee, indicating he had secured workers’ compensation insurance coverage with Alaska National Insurance Company for the period September 30, 2005 through September 30, 2006.   However, he testified the report showed the employer’s coverage had been canceled by the insurer, effective January 8, 2006, for nonpayment of premiums. 

The investigator testified he sent the employer by certified mail an Accusation of Employer’s Failure to Insure Workers’ Compensation Liability and a Notice of Defenses on May 9, 2006.  The Accusation gave notice that the employer was potentially subject to direct liability for benefits, stop work order, and referral for prosecution.  He testified he served the employer on May 11, 2006, by certified mail, a Hearing Notice and a Notice of Evidence to be Introduced at Hearing, indicating a hearing would be held concerning the Accusation on June 22, 2006.  

At the hearing, the employer testified that he did get insurance, as described in the earlier board decision, but that he has been unable to remain insured because of a lack of funds.  He also testified that he believes he has been overcharged in premiums and is due a refund, and he should be charged at a lower rate.  He acknowledged he has not reinstated his insurance policy.

The investigator requested that we find the employer has been an uninsured employer from January 8, 2006 and continuing.  He recommended we find the employer has failed to insure his employees for that period, and order the employer’s direct liability for any work injuries to his employees for the uninsured period.  Because the employer has not insured his employees as of the date of hearing, the Investigator also requested a stop order at the hearing.  He further asked that we put the employer on a watch list for at least 24 months.  Although the Department has not yet determined whether or not to seek penalties in this case, the Investigator requested that we find the employer potentially subject to civil penalties under AS 23.30.080(f) for the uninsured period.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
PROOF OF INSURANCE

The duty of an employer to file evidence of compliance with the workers’ compensation insurance requirement is set forth in AS 23.30.085:

(a)  An employer subject to this chapter, unless exempted, shall initially file evidence of his compliance with the insurance provisions of this chapter with the board, in the form prescribed by it. The employer shall also give evidence of compliance within 10 days after the termination of his insurance by expiration or cancellation. These requirements do not apply to an employer who has certification from the board of his financial ability to pay compensation directly without insurance.

(b)  If an employer fails . . . to comply with the provision of this section, he shall be subject to the penalties provided in AS 23.30.070 . . . .

We find our administrative record shows that the employer failed to show evidence of compliance with the workers' compensation insurance requirement when he had employees from January 8, 2006 continuing.

Based on the evidence of the hearing record, we find the employer failed to file evidence of compliance for the period from January 8, 2006 continuing.  We conclude the employer was in violation of the filing requirement of AS 23.30.085(a)&(b) from January 8, 2006 continuing.  We additionally conclude that, by operation of law, the employer is subject to the penalties provided in AS 23.30.070 for any claims arising during the periods in which he was in violation of AS 23.30.085.

II.
FAILURE TO INSURE

AS 23.30.075 provides, in part:

(a)  An employer under this chapter, unless exempted, shall either insure and keep insured for its liability under this chapter in an insurance company or association . . . or shall furnish the board satisfactory proof of his financial ability to pay directly the compensation provided for . . . .

(b)  If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction the court shall impose a fine of $10,000.00, and may impose a sentence of imprisonment for not more than one year.  If an employer is a corporation, all persons who, at the time of the injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation shall be subject to the penalties prescribed in this subsection and shall be individually, jointly, and severally liable. . . .

 AS 23.30.080(d) provides, in part:

The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075. . . .

The employer has a general duty to provide workers' compensation insurance for his employees.  Based on our administrative records, and based on the hearing testimony, we find the employer had employees during the period from January 8, 2006 through the date of the hearing, and is subject to the Alaska Workers' Compensation Act.  We conclude he has an ongoing duty under AS 23.30.075 to insure his employees for workers’ compensation benefits. 

We find, based on the employer's failure to provide evidence of compliance, we must presume, as a matter of law, that the employer has failed to insure or provide security as required by AS 23.30.075.  The employer has provided no evidence to rebut that presumption.  Based on our review of the record, we find this employer failed to secure insurance for his employees from January 8, 2006 through the date of hearing.  

We conclude the employer failed to insure his employees, and was in violation of AS 23.30.075(a) from January 8, 2006 through the date of hearing.  Under AS 23.30.075(b), we conclude the employer is directly liable for benefits under the Alaska Workers’ Compensation Act for any possible claims arising during the period in which he was in violation of AS 23.30.075(a), from January 8, 2006 the date of hearing.

III.
STOP ORDER

When an employer subject to the requirement of AS 23.30.075 fails to comply, we may issue a stop order prohibiting the use of employee labor.  AS 23.30.080(d) provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides the security as required by AS 23.30.075. The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075. If an employer fails to comply with a stop order issued under this section, the board shall assess a civil penalty of $1,000.00 per day. The employer may not obtain a public contract with the state or a political subdivision of the state for three years following the violation of the stop order.

We found above that the employer failed to insure or provide security for workers’ compensation coverage of his employees, as required by AS 23.30.075 from January 8, 2006 and continuing.  The provisions of AS 23.30.080(d) give us the discretion to consider issuing a stop work order, prohibiting the employer from using employee labor within the territorial jurisdiction of the State of Alaska. Although this employer clearly had ample opportunity to secure insurance, and to file evidence of compliance, he failed to do so for an extended period, violating AS 23.30.075 and AS 23.30.085.  Further, the record indicates the employer has not come into compliance with the insurance requirements, providing workers’ compensation coverage for his employees.  Accordingly, at hearing, we issued an oral stop work order. By way of this decision and order, we memorialize the stop order. 

In light of the employer’s history of uninsured workers’ compensation liability, and pursuant to our general investigative authority at AS 23.30.135, we will direct the Workers' Compensation Uninsured Employer Investigator to monitor this employer’s compliance with our order to secure insurance, and we direct him to investigate this employer at least quarterly, for two years, for compliance with AS 23.30.075 and AS 23.30.085.  We will retain jurisdiction over this matter for one year under AS 23.30.130.  We here give notice to the employer that if he fails to secure and maintain insurance for his employees following the date of this decision, he will be subject to the penalties provided in AS 23.30.080(d).

IV.
CIVIL PENALTY

When an employer subject to the requirement of AS 23.30.075 fails to comply, we may also assess a civil penalty.  Effective November 7, 2005, AS 23.30.080(f) provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000.00 for each employee for each day an employee is employed while the employer failed to insure or provide security as required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075. 
We found above that the employer failed to insure or provide security for workers’ compensation coverage of his employees, as required by AS 23.30.075 from January 8, 2006 and continuing.  The provisions of AS 23.30.080(f) give us the discretion to consider assessing civil penalties, if requested by the Division.  We find the employer is potentially subject to those penalties, and we retain jurisdiction over this issue, under AS 23.30.130.
 

ORDER

1.
The employer shall maintain workers’ compensation insurance coverage of any employees, in compliance with AS 23.30.075, and continue to file evidence of compliance in accord with AS 23.30.085.

2.
Under AS 23.30.075(b), the employer, and his corporate officers are jointly and severally liable for benefits under the Alaska Workers’ Compensation Act for any claims arising during the period in which he was in violation of AS 23.30.075, from January 8, 2006 and continuing.  

3.
The employer is subject to the penalties provided in AS 23.30.070 for any claims arising during the period in which he was in violation of AS 23.30.085 from January 8, 2006 and continuing.

4. 
Pursuant to AS 23.30.135, we direct the Workers' Compensation Uninsured Employer Investigator to investigate this employer quarterly, for two years, for compliance with AS 23.30.075 and AS 23.30.085.  

7.
If the employer fails to secure and maintain insurance for his employees following the issuance of this decision and order, he will be subject to the penalties provided in AS 23.30.080(d).

8.
We hereby memorialize a Stop Order under AS 23.30.080(d), prohibiting the employer from using employee labor within the territorial jurisdiction of the State of Alaska until he comes into compliance with AS 23.30.075 and AS 23.30.085.  

9.
We find the employer is subject to potential civil penalties under AS 23.30.080(f) for the period in which he was uninsured, from January 8, 2006 and continuing.  We retain jurisdiction over this issue for one year under AS 23.30.130, pending a request from the Division for civil penalties.

Dated at Fairbanks, Alaska this 19th  day of July, 2006.



___________________________________



Fred G. Brown,  Designated Chairman


___________________________________                                

Debra G. Norum, Member


___________________________________                                

Damian J. Thomas, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order IN THE MATTER OF THE ORDER TO SHOW CAUSE CONCERNING THE ACCUSATION OF THE EMPLOYER'S FAILURE TO INSURE WORKERS' COMPENSATION LIABILITY, against MARIO VELDERRAIN, uninsured employer / respondent Case No. 700001708; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on July 19, 2006.








______________________________
      

Victoria J. Zalewski, Workers’ Comp. Tech.

�








� This penalty is for failure to file proof of insurance with the Alaska Workers’ Compensation Board and Workers’ Compensation Division.


� See In re Sivuqaq, AWCB Decision No. 06-0109 (May 3, 2006).
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