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ALASKA WORKERS' COMPENSATION BOARD

         P.O. Box 115512
Juneau, Alaska 99811-5512

	IZAZ E. KHAN, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

ADAMS & ASSOCIATES,

                                                  Employer,

                                                   and 

INSURANCE COMPANY OF THE 

STATE OF PENNSYLVANIA,

                                                  Insurer,

                                                     Defendants.
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	     FINAL

     DECISION AND ORDER

     AWCB Case No.  200503126
     AWCB Decision No.  06-0203

     Filed with AWCB Anchorage, Alaska

     on July 21, 2006


On April 26, 2006, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition to dismiss the employee’s claim based upon the employee’s failure to attend two employer’s medical evaluations.  In the alternative, the employer requested an offset against any future benefits to which the employee may be entitled and that the employee’s benefits be forfeited from November 7, 2005 until the employee attends an employer’s medical evaluation.  The employee appeared at hearing and represented himself.  Attorney Timothy McKeever represented the employer and insurer (“employer”).  The record was left open for submission of additional information from the Department of Corrections and to receive the costs and expenses incurred by the employer based upon the employee’s failure to attend two employer’s medical evaluations.  Additionally, after hearing, the Board questioned whether there may have been a block on the Division of Workers’ Compensation’s (“Division”) phones during a time period when the employee was incarcerated for perjury in an unrelated matter.  The Board held the record open to conduct an investigation into whether there was a block on the Division’s phone preventing calls from correctional facilities.  The Board concluded its investigation on June 30, 2006.  The record closed when the Board next met, on July 11, 2006.


ISSUES
1. Shall the Board dismiss the employee’s claims for failure to comply with a Board order to attend an employer’s medical evaluation, under AS 23.30.108(c)?

2. Whether, under AS 23.30.095(e) and 8 AAC 45.090(g), the employee is liable for the cancellation fees and other expenses for failing to appear or cancel the employer’s medical examinations scheduled for November 7, 2005 and January 9, 2006?

SUMMARY OF THE EVIDENCE
I. History of the Case

On November 29, 2005, the Board heard the employer’s petition to continue the hearing scheduled for December 20, 2005, on the employee’s claim for temporary total disability (“TTD”) benefits after his employment was terminated.  In our interlocutory decision and order, we discussed the evidence, as follows:

The employee completed a Hire Calling Staffing Solutions Employee First Report of Occupational Injury / Illness form on July 7, 2005, reporting that he strained his back and knee on June 11, 2005.
  

Larry T. Ingle, M.D., of First Care Medical Centers, saw the employee on July 7, 2005.  In completing the Adult Registration form for First Care Medical Centers, the employee reported the date of injury was June 30, 2005.
  . . .  Dr. Ingle diagnosed acute LS strain, LLE radiculopathy and acute left knee strain.
  Dr. Ingle released the employee to return to modified duty from July 7, 2005 through July 14, 2005, with lifting, carrying, pushing/pulling limited to 10 pounds occasionally and less than 10 pounds frequently.
  Dr. Ingle referred the employee to massage therapy and to Arthur Tilgner, M.D.

Dr. Ingle completed the Hire Calling Transitional Work Assignment Description on July 7, 2005, and approved the employee to engage in a temporary transitional work assignment available for the employee during his recovery process.  . . .  The described assignments were approved without modifications.

On July 25, 2005, the employee filed a claim for temporary total disability (“TTD”) benefits, medical costs and transportation costs.  The stated reason for the employee’s claim was benefit claim delay.

On July 29, 2005, the employer controverted the employee’s TTD benefits because the employee had been released to modified work.  The employer indicated on the controversion notice that the employee was not working for reasons unrelated to his claimed injury.

. . . .

The employee’s records with Dr. Tilgner indicate that on August 4, 2005, the employee made a request that Dr. Tilgner state the employee was unable to return to regular duty work.  The chart note states as follows:

Pt. came in today & talked abt his work status.  He asked if Dr. Tilgner would write a note stating that he won’t be able to come back to his regular work duty.  His employer won’t be paying for his time loss, during the days he’s off-work.

On August 8, 2005, the employee requested that Dr. Tilgner write a letter to the Division of Public Assistance.  Dr. Tilgner honored the employee’s request . . .

The employee contacted Dr. Tilgner’s office on August 15, 2005 notifying his physician he had changed chiropractor due to his dissatisfaction.
  
Dr. Tilgner advised the employee that he should be seeing a physical therapist instead of a chiropractor because Dr. Tilgner could assess and measure the results of physical therapy more effectively than he could the results of massage therapy or chiropractic care.  Dr. Tilgner reported the employee wished to continue with chiropractic / massage therapy treatments.  Dr. Tilgner advised the employee an MRI
 was necessary because it was two full months since the onset of the employee’s back trouble and the employee was still complaining of low back pain with radiation to the knee.  Dr. Tilgner reported the employee continued to want to delay doing an MRI and continue with massage therapy despite not getting much improvement.
  Dr. Tilgner’s assessment /plan stated: “I believe the patient needs to have the MRI studies of his lumbar spine in order to establish an accurate diagnosis if possible.”

On August 25, 2005, an MRI of the employee’s lumbosacral spine was taken and revealed four lumbar type vertebral bodies.  It revealed mild diffuse annular bulging at the 4-transitional level with disc material projecting into the neural foramen bilaterally, but no significant mass effect on either intracanalicular L4 nerve was defined.  There were tiny midline protrusions at T12-L1 and at L2-3, which do not exert significant mass effect on adjacent neural elements.  The study was otherwise unremarkable.

Dr. Tilgner saw the employee on August 30, 2005.  . . .  Dr. Tilgner’s assessment was acute lumbosacral back pain becoming more chronic at three months in duration; objective evidence of intervertebral disc protrusion but not herniation.
  Dr. Tilgner referred the employee for physical therapy.  

The employee filed an Affidavit of Readiness for Hearing on September 15, 2005.
  The employer filed an Affidavit of Opposition on September 28, 2005.  The employer opposed the employee’s request for a hearing because discovery had not been completed and the employer wished to schedule an employer’s medical evaluation.

A pre-hearing conference was held on October 12, 2005.  . . .The parties discussed that an employer’s medical evaluation (“EME”)
 was scheduled for November 7, 2005, and the employer’s attorney, Mr. McKeever confirmed he would send the employee a letter regarding the EME appointment.  The employer requested that the employee’s deposition be taken and confirmed that notice for the deposition would be sent to the employee in mid-November.  . . . .

The employer provided the employee with the following notice of the EME appointment on October 13, 2005:

As we discussed at the pre-hearing on October 12, 2005, we have arranged for an independent medical evaluation for your workers’ compensation claim to be held on November 7, 2005 at 8:00 am.  The address of the appointment is 310 K Street, Suite 200, Anchorage, AK 99501.  You will be evaluated by Steven Schilperoort, M.D.  Please arrive 20 minutes early for your appointment to check-in.  Please arrive 20 minutes early for your appointment to check-in.  You will also receive a reminder notice of your appointment from the office of Dr. James approximately two weeks in advance, along with a telephone call the day prior to the appointment.  

I would remind you that, pursuant to the provisions of AS 23.30.095, the employer has the right every sixty (60) days to conduct an independent medical evaluation of the injured worker.  I would remind you that should you fail to attend this independent medical evaluation your compensation benefits can be suspended, and you may be responsible for the cost of any cancellation fees that are incurred.

On October 20, 2005, Alan Blizzard, P.T., informed Dr. Tilgner of the status of the care he provided to the employee.  . . . Mr. Blizzard reported that the employee’s function had not improved and the employee expressed that the pain level in his knee remained unchanged.

On October 24, 2005, the employer again reminded the employee of the November 7, 2005 appointment for the employer’s medical evaluation.  Additionally, the employer again provided notice to the employee that if he failed to attend the evaluation, his workers’ compensation benefits could be suspended.

One week before the EME appointment, the employee requested that the time of the appointment be changed from 8:00 am to the afternoon.  The employee’s request was accommodated and on November 4, 2005, the EME office called the employee and reminded him of the November 7, 2005 appointment at 4:00 pm and the employee confirmed.

The employee failed to attend the EME appointment.  The employee reported to 
Mr. McKeever that he had forgotten the appointment.
  The employee was informed that due to his failure to attend the EME appointment, the employer controverted all benefits under the Alaska Workers’ Compensation Act.  The employer notified the employee that the EME would be rescheduled and if the employer could not reschedule the EME in advance of the December 20, 2005 hearing, the employer would request that the Board postpone the hearing because the employer had a right to the examination before a hearing.

The employer advised the employee that the law limits the frequency of certain types of medical care; that the employee has a responsibility to cooperate and work with the therapist and physicians to assure recovery as rapidly as possible; and that there is a limit under the law to how many doctors the employee may choose to see.  The employer informed the employee that based upon the records the employer has, the employee had changed doctors more times that the law allows.  The employer notified the employee that an additional basis for the employer’s controversion was the employee’s change of physicians more often than the law allows.

The employer controverted all benefits on November 8, 2005.  . . . 

On November 10, 2005, the employer notified the employee that due to his failure to attend the originally scheduled EME appointment, a second appointment for an evaluation was scheduled for January 9, 2005 at 9:00 am.  The employer notified the employee that this was the first date Dr. Schilperoort was available.  The employer informed the employee it would request a postponement of the hearing as the employer could not proceed until the EME was complete.  The employer again reminded the employee that it had a right to conduct a medical evaluation every 60 days pursuant to the provisions of AS 23.30.095; that if the employee failed to attend the evaluation his compensation benefits could be suspended; and that he may be responsible for the cost of any cancellation fees that are incurred if he fails to attend the EME appointment.

On November 16, 2005, the employer filed a petition for a continuance of the December 20, 2005 hearing based upon the employee’s failure to attend the EME scheduled for November 7, 2005.  The hearing scheduled to take place on December 20, 2005 would take place before the next available EME appointment on January 9, 2006.

The employee would not stipulate to a continuance of the hearing and the Board considered the employer’s petition at hearing on November 29, 2005.  The employer argues that under the Board’s regulations at 8 AAC 45.074 (A) and (J), good cause exists to continue the hearing scheduled for December 20, 2005.  The employer asserts the employee received oral notice that the employer had set an independent medical examination at the first prehearing in this matter and received two letters from the employer advising the employee of the time and place of the examination.  The employer asserts the employee had actual knowledge of the time of the exam as evidenced by the employee’s request that the exam be reset from the morning until the afternoon.  

. . . .  

The employer argues that a continuance is justified for several reasons:  Under 
8 AAC 45.074(b)(1)(A), because a material witness for the employer, the EME physician, is not available to testify because he has been unable to examine the employee and form his opinions due to the employee’s failure to attend the EME appointment.  Under 8 AAC 45.074(b)(1)(J), because additional evidence is necessary; specifically, the report and opinions of the EME physician.  The employer asserts this evidence is not available because the employee failed to attend the EME appointment.  In support of this argument, the employer cites Rayburn v. Alyeska Pipeline Service Company,
 and asserts the hearing in the case was continued when the EME was not completed prior to the hearing.  

The employer argues that a continuance is also justified under 
8 AAC 45.074(b)(1)(L) based upon the employer’s diligence in setting the EME, in notifying the employee, in changing the appointment time to accommodate the employee and in notifying the employee of the changed time.  The employer asserts that in spite of its diligence, the employee failed to attend the EME.  The employer argues that if the hearing were to proceed on December 20, 2005, the employer will be deprived of the right to offer the opinion of its physician, which may result in irreparable harm because the Board would have to rule based upon the opinion of only the employee’s physicians, and any substantive decision may have to be appealed or reconsidered at considerable expense.

The employer asserts that the employee’s failure to attend the EME is justifiable reason for continuing the hearing in accord with past decisions of the Board.

. . . . 

The employee argues that everything before the Board takes too long and because his benefits have been controverted, he is struggling to support himself.  The employee argues that the employer should be able to reschedule the EME immediately and that it should not take until January 9, 2006.  The employee asserts that the delay in the rescheduled EME appointment is a tactic on the part of the employer and the Board to prevent him from receiving his benefits. 

The employee requested that the Board schedule a hearing as soon as possible after the January 9, 2005 EME appointment.
  

We here incorporate the Summary of the Evidence from that decision by reference.
In AWCB Decision No. 05-0349 (December 28, 2005), we found as follows:

The Board finds that good cause exists to continue the December 20, 2005 hearing date.  We find irreparable harm will result if the requested continuance is not granted.  Based upon the employee’s failure to attend an EME appointment scheduled pursuant to AS 23.30.095(e), the Board finds the employer’s attempts to complete its investigation and prepare its defense against the employee’s claims have been thwarted by the employee’s failure to cooperate.  The Board finds the employer’s right to due process will be violated if the employer’s request for a continuance is not granted.  The Board finds the employee has failed to cooperate, and that the employer has been unable to obtain all the relevant and necessary evidence to fully investigate the employee’s claim and establish its defense.  We find that the employer will suffer irreparable harm if required to proceed on December 20, 2005, and conclude that the hearing should be continued for good cause under 8 AAC 45.074(b)(1)(L).

Further, the Board finds, based upon the medical records in evidence in this case that, despite the employee’s treating medical providers’ recommendations, the employee has chosen the treatment he will and will not participate in.  The Board finds the record is insufficient to enable the Board to determine the rights of all parties in this matter and that additional evidence from the employer’s physician is necessary to proceed to hearing on the employee’s claims.  We conclude that good cause exists to continue the hearing under 8 AAC 45.074(b)(1)(J).

The Board notes that at the November 29, 2005 hearing, we instructed the employee and employer to proceed to the Workers’ Compensation Officer’s office immediately following the hearing to reschedule the December 20, 2005 hearing as soon as possible after the January 9, 2006 EME.  The employer complied with the Board’s directive.  However, the employee did not appear in the Workers’ Compensation office for the purpose of rescheduling the hearing.  The hearing has been set for March 22, 2006.

The Board shall order the hearing be continued until March 22, 2006.  The Board will require the employee to attend the EME scheduled for January 9, 2006.
  
In that decision we ordered:

1. Under 8 AAC 45.074(b)(1)(J) and (L), good cause exists and the employer’s request for a continuance of the December 20, 2005 hearing is granted.

2. The employee shall attend the January 9, 2006 EME appointment.

At the November 29, 2006 hearing, the employee insisted that the Board was not assisting him or advising him of how he could get his benefits.  The employee insisted that the employer could schedule a second EME within a matter of days of the first missed EME.  The employee demanded that the Board find a way to give him his medical benefits and asserted that he should not have to wait until after a newly scheduled EME.  Further, the employee persisted in his adamant assertions that his time loss benefits should be granted whether he attended the EME or not.

In response to the employee’s assertions, at the November 29, 2005 hearing, despite the employee’s continuous interruptions, the Board provided clear notice to employee of the potential consequences of his failure to attend the second scheduled EME.  The Board read AS 23.30.095(e) to the employee.  The Board explained to the employee that if he failed to attend the second scheduled EME that he was at risk of a Board finding that he forfeited any right he may have had to benefits.  Further, the Board explained that the employee is required to comply with the rules of discovery.  The Board, in plain words, explained to the employee that he is required to comply with the rules of discovery in order to reach a point where the Board can decide whether he is actually entitled to the benefits he insists he is entitled to.  The Board explained that if the employee failed to comply with the rules his claim could be dismissed.

The employer notified the employee of the January 9, 2006 EME appointment in writing.  Additionally, the employer reminded the employee that if he failed to attend the EME that his compensation benefits could be suspended and that he may be responsible for the cost of any cancellation fees incurred.

The employee was convicted of perjury on April 14, 2005 in an unrelated case.  On December 19, 2005, the employee was committed to the care and custody of the Commissioner of the Department of Corrections for 360 days with 180 days suspended.
  

The employer filed a petition to dismiss the employee’s claim on February 3, 3006.  The employer asserted the employee’s failure to attend the EMEs scheduled by the employer for November 7, 2005 and January 9, 2006 was a violation of AS 23.30.095(e) and a specific Board order.

On February 7, 2006, the employee filed with the Board an explanation regarding his failure to attend the EME scheduled for January 9, 2006.  He asserted the only way he could reach the “outside world” was through collect calls and that neither Mr. McKeever nor the Division accepted collect calls.  He further asserted that when he was taken to the halfway house on January 6, 2006, it was at 7:30 pm on a Friday, so the first thing he did on Monday, January 9, 2006, was call 
Mr. McKeever to explain his situation.

During the employee’s incarceration at the Anchorage Correctional Complex on June 13, 2006, through a “cop-out,” he requested use of a “regular” phone.  The employee asserted he tried to make calls on the “dorm” phone with no luck.  The employee’s request was denied.

II. Witness Testimony
A. Izaz Khan
At the April 26, 2006 hearing the employee testified that when he was sentenced on December 19, 2006, his incarceration was unexpected.  The employee testified that he knew of the January 9, 2006 EME.  He testified that he had no access to Mr. McKeever, Mr. McKeever’s office, or the Board.  He testified that he was unable to make calls from the jail to the Board because collect calls were not accepted and he thought calls from the jail to the Board were collect.  The employee testified that he called the Board and his call was not accepted.  The employee testified that while in jail, and before being transferred to the halfway house, he called the Board and Mr. McKeever’s office from December 19, 2006 until January 6, 2006, on a random basis and never got through.  He testified that his calls were never accepted by either the Board or Mr. McKeever’s office.  The employee testified that on January 6, 2006, he was transferred from jail to the Cordova Halfway House.  

B. Sergeant Thomas Sharkey

Sergeant Thomas Sharkey, Records Supervisor for the Alaska Department of Corrections, testified at hearing.  He testified that he is familiar with Izaz Khan through the Department of Corrections’ records and that the employee was incarcerated at the Anchorage Jail from December 19, 2005 at 3:30 pm, until his transfer to the Cordova Halfway House on January 6, 2006.  Sergeant Sharkey testified that the employee had access to five telephones during the remand process in the jail’s booking area, on December 19, 2006, from 3:30 pm until 8:34 pm.  He testified the employee was transferred to the Delta Mod on December 22, 2005, and while there the employee had access to phones from 8:00 am until 10:00 pm on a daily basis.  Sergeant Sharkey testified that the employee did not have to pay to make local calls and that the only collect calls that are necessary are calls made to a long distance number.  

III. The Parties’ Arguments 
A. Employer
The employer urged the Board to dismiss the employee’s claim based upon the employee’s failure to attend two EMEs; one of which the Board ordered the employee to attend.  The employer noted that the employee has been convicted of perjury and asserts that the evidence in the instant matter is contrary to what the employee asserts.  

The employer argued the evidence established that while in jail the employee had ample access to phones and that calls to local numbers, which are not collect calls.  Further the employer asserted that the employee was not truthful when he testified to the Board that he attempted to call the law firm representing the employer because the firm’s policy is to accept calls from correctional institutions.  The employer further argued that the evidence establishes the employee was untruthful regarding his assertion that he attempted to contact the Board and his calls were refused.  The employer argued that even if the employee’s calls were refused, the employee failed to send either the Board or the employer a letter to inform the employer he would be unable to attend the EME appointment.  

The employer argued the employee made no significant effort to advise either the parties or the Board he would be unable to attend the scheduled EME appointment, that the employee’s testimony regarding not having access to phones is not true; that the employee’s testimony that the law firm representing the employer refused to accept calls from jail is not true; and that the Board has amble reason to question the employee’s credibility based upon his conviction for perjury.  The employer argues that under the circumstances of this case, the Board has the authority to dismiss the employee’s claim.

If the Board choose not dismiss the employee’s claim, the employer requested, in the alternative, that the Board order that the employer may recover the costs incurred based upon the employee’s failure to attend the two scheduled EMEs, including the $1,800.00 cancellation fees; to order an offset of the costs against any future benefits the employee may be found entitled to; that benefits from November 7, 2005 until the employee attends an EME be forfeited; and if the Board orders the employer to schedule a third EME and the EE does not attend, then the employee’s claim be dismissed.

B. Employee
The employee argued that because his incarceration was unexpected and that he had no access to the Board or Mr. McKeever, that the Board should not dismiss his claim and the employer should be ordered to reschedule the EME.  The employee requested that the Board keep in mind his situation regarding the fact he is on probation and that if he was sent back to jail, that it not be held against him.  He asserted that if he then missed a fourth EME, he would withdraw his claim.

IV. The Board’s Investigation
The employer filed answers to the Board’s questions of the Department of Corrections on May 19, 2006.  The Department of Corrections confirmed that the employee would not be permitted to leave jail to attend an EME; that he could possibly attend an EME while at the halfway house; and that it would not be possible to have the EME conducted at the jail.

The employer filed an affidavit of counsel and provided billing statements, at the Board’s request, specifying the expenses incurred in connection with the failure of the employee to attend the EME appointments scheduled for November 7, 2009 and January 9, 2006.  Fees and legal costs incurred total $4,102.92.
  Additionally, the employer incurred a cancellation fee of $900.00 for each of the two cancelled EME appointments, for a total of $1,800.00.
  Total costs and expenses incurred were $5,902.00.  

The policy of the Board is to accept all calls from any correctional facility, as long as the calls are not collect.  The Board’s policy prohibits acceptance of collect calls.  At the Board’s request, on June 1, 2006, Clerk Carole Quam inquired of Administration as follows:

It was brought to our attention this morning that our phone has been blocked from receiving calls from correctional facilities.  We did not request this change.  It has always been the policy of the Workers’ Compensation Board to accept these calls as along as they were not long-distance collect.  Would you please investigate this situation for us.

On June 2, 2006, GCI confirmed that there were no blocks of any kind on the Board’s phone and that our phones accept calls from any number.  GCI speculated that if there were any blocks on the Board’s phones they originated at the call’s point of origin.
  GCI confirmed with Cook Inlet PreTrial Facility that the Board’s telephone number is not blocked from that point of origin.
  GCI investigated the possibility of incoming calls to the Board’s 269-4980 number being blocked from correctional institutions and, on June 30, 2006, verified that the PBX programming on the Board’s line allows all incoming calls.  Further, it was confirmed that the programming allowing all incoming calls has been in affect since November of 2005.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
Dismissal of the Employee’s Claim
AS 23.30.108(c) provides:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.

AS 23.30.108(c) provides procedure and authority for us to control discovery and resolve discovery disputes.  The discovery dispute addressed in our order concerns the employer’s request to have the employee evaluated by a physician of its choosing, in accord with its statutory right at 
AS 23.30.095(e).  Under AS 23.30.108(c), we have the specific authority to order compliance with discovery, and to order sanctions for the refusal to comply with discovery orders by the Board or Board Designee.  In extreme cases, we have long determined we have the authority to dismiss claims if an employee willfully obstructs discovery.
  

After the employee failed to appear for a November 7, 2005 EME, the employer filed a Petition for a Continuance, requesting that the hearing on the employee’s claim, scheduled for December 20, 2005, be continued until after the employee attended a second EME appointment scheduled for January 9, 2006.  The Board ordered the employee to attend the EME, both orally and in our December 28, 2006 decision and order.  The employee failed to attend the EME, as ordered.  

Based on our review of the record, we find the employee has willfully refused to cooperate with the examination, and has failed to comply with our order.  The Board finds the employee had sufficient time to provide notice to the employer and the Board, by both telephone and written correspondence, of his incarceration for perjury and consequent unavailability to attend the EME scheduled for January 9, 2006, but failed to do so.  The Board finds the employee’s testimony regarding the Division’s refusal to accept his telephone calls from the jail is false.
  Based upon the employee’s false testimony, the Board wasted significant time and resources researching the existence of blocks on our phones that we find do not, and have never existed.  The Board finds the employee’s testimony is completely lacking in credibility.
  We find the employee’s failure is egregious.  Under AS 23.30.108(c), we will dismiss the employee’s claim for benefits under the Alaska Workers’ Compensation Act.

II.
Failure to Attend Two Employer’s Medical Evaluations

An employer has the right to have an injured worker medically evaluated.  AS 23.30.095(e) provides, in part:

The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer.  .  .  the employee shall submit to the examination without further request or order by the board. . . If an employee refuses to submit to an examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited  . . . .

8 AAC 45.090(g) the regulation governing this situation, establishes that when an injured worker fails to attend an employer’s medical evaluation without good cause, the employer may be reimbursed for costs incurred for the missed examination.  This regulation provides as follows:

If an employee does not attend an examination scheduled in accordance with 
AS 23.30.095(e), AS 23.30.095(k), AS 23.30.110(g), or this section, 

(1) the employer will pay the physician's fee, if any, for the missed examination; and 

(2) upon petition by a party and after a hearing, the board will determine whether good cause existed for the employee not attending the examination; in determining whether good cause existed, the board will consider when notice was given that the employee would not attend, the reason for not attending, the willfulness of the conduct, any extenuating circumstances, and any other relevant facts for missing the examina​tion; if the board finds

(A) good cause for not attending the examination did not exist, the employee's compensation will be reduced in accordance with AS 23.30.155(j) to reimburse the employer the physician's fee and other expenses for the unattended examination; or

(B) good cause for not attending the examination did exist, the physician's fee and other expenses for the unattended examination is the employer's responsibility.

The Board shall order dismissal of the employee’s claim; therefore, an inquiry under 
8 AAC 45.090(g) into whether “good cause for not attending the examination did not exist”
 is not necessary.  The Board notes, however, that AS 23.30.090(g) authorizes us to order reimbursement for willful failure to attend an EME.  In the instant case, we have found the employee had notice of the EME, but failed to either cancel or attend the examination.  The record is clear that the employee merely forgot about the November 7, 2005 EME, even after the time of the evaluation was changed from 8:00 am until the afternoon to accommodate the employee’s inability to rise early.  The record is also clear that the employee was in jail from December 19, 2005 until he was transferred to a halfway house on the evening of January 6, 2006.  We found the employee did not have good cause for failing to attend the November 7, 2005 EME and did not have good cause for failing to timely notify the employer of his inability to attend the January 9, 2006 EME. 

Under 8 AAC 45.090(g)(2)(A), if we were not dismissing the employee’s claim, we would conclude the employer is entitled to reimbursement of the EME cancellation fee and all additional expenses incurred based upon the employee’s failure to attend two scheduled EMEs.  The Board finds the employer incurred expenses consisting of fees and legal costs in the sum of $4,102.92 and two cancellation fees in the total sum of $1,800.00.  The Board concludes that if the employee is awarded any compensation payments in the future, the employer is entitled to reimbursement of the total sum of $5,902.92.  Considering the egregious nature of the employee’s failure to comply with the Board’s order, and the wasted resources expended by the employer, we find it is reasonable, under AS 23.30.155(j), for the employer to withhold 100 percent of any future compensation payments to recoup this amount.  We note this is a “hollow victory,” as we have dismissed the employee’s claim.  

ORDER

The employee’s July 25, 2005 claim for benefits under the Alaska Workers’ Compensation Act is denied and dismissed, under AS 23.30.108(c).  

Dated at Anchorage, Alaska on July  21, 2006.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of IZAZ E. KHAN employee / applicant; v. ADAMS & ASSOCIATES, employer; INSURANCE COMPANY OF THE STATE PENNSYLVANIA, insurer / defendants; Case No. 200503126; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on July  21, 2006.






Joy Tuttle, Clerk

�








� 7/7/05 Hire Calling Employee First Report of Occupational Injury / Illness.


� 7/7/05 2005 Adult Registration, First Care Medical Centers, LLC.


� Id.


� 7/7/05 Release to Return to Work.


� 7/7/05 Hire Calling Transitional Work Assignment Description.


� 7/25/05 Workers’ Compensation Claim.


� 7/29/05 Controversion Notice.


� 8/15/05 First Care Medical Center, Chart Note.


� Magnetic Resonance Image.


� 8/15/05 Handwritten Chart Note, Dr. Tilgner and 8/15/05 Chart Note, Dr. Tilgner (Dictated).


� 8/15/05 Chart Note, Dr. Tilgner.


� 8/25/05 Radiographic Interpretation, MRI of the Lumbosacral Spine, John J. McCormick, M.D.


� Id.


� 9/15/05 Affidavit of Readiness for Hearing.


� 9/23/05 Affidavit of Opposition [Per 8 AAC 45.070(c)].


� An employer’s medical examination, “EME,” pursuant to AS 23.30.095(e) and (k).


� 10/12/05 Pre-Hearing Conference Summary, Chair: Joireen Cohen. 


� 10/13/05 Letter to Izaz Khan from Timothy McKeever, Exhibit B, Employer’s Hearing Brief.


� 10/20/05 Letter to Dr. Tilgner from Alaska Spine Institute Physical Therapy and Rehabilitation, Mr. Blizzard, P.T.


� 10/24/05 Letter to Izaz Khan from Timothy McKeever, Exhibit C, Employer’s Hearing Brief.


� 11/04/05 Impartial Medical Opinions Record of call to Izaz Khan to remind him of 11/07/05 EME, Exhibit H, Employer’s Brief.


� 11/8/05 Letter to Izaz Khan from Timothy McKeever, Exhibit D, Employer’s Hearing Brief at 1.


� Id.


� Id. at 2


� Id.


� 11/10/05 Letter to Izaz Khan from Timothy McKeever, Exhibit F, Employer’s Hearing Brief.


� 11/10/05 Petition


� AWCB Decision No. 94-0252 (September 30, 1994).


� Curran v. S.P. Inc., Decision on Appeal, Alaska Superior Court Case No. 3AN-88-2867 CIV, December 27, 1989.  (“A subsequent continuance was also no error based on Curran’s failure to attend the independent medical examination before the hearing.”)  Employer’s Hearing Brief at 6.


� Khan v. Adams & Associates, AWCB Decision No. 05-0349 (December 28, 2005).    


� Id., at 12-13. 


� Id., at 13.


� 11/29/06 Hearing Tape.


� Id.


� 11/10/05 Letter to Izaz Khan from Timothy McKeever.


� 1/3/06 Judgment and Order of Commitment/Probation, Effective Date: December 1, 2005.


� 2/3/06 Petition.


� 2/7/06 Note to Workers’ Compensation Board from Izaz Khan.


� 6/13/06 Izaz Khan, Request for Interview (Cop-Out), State of Alaska, Department of Corrections, Anchorage Correctional Complex.


� 5/17/06 Department of Corrections Answers to Timothy McKeever’s 5/17/06 Questions sent via e-mail.


� 5/17/06 Affidavit of Timothy A. McKeever, Exhibit B.


� 5/17/06 Affidavit of Timothy A. McKeever at 2.


� 6/1/06 E-mail message from Carole Quam to Victor Williams.


� 6/2/06, 10:12 am  E-mail message from Carole Quam to David Donley.


� 6/2/06, 3:53 pm E-mail message from Carole Quam to David Donley.


� 6/28/06 Memorandum from Nathan Richardson, GCI-State of Alaska Service Center, to David Donley and �Janel Wright.


� See, e.g., Sullivan v. Casa Valdez Restaurant, AWCB Decision No. 98-0296 (November 30, 1998); McCarrol v. Catholic Public Social Services, AWCB Decision No. 97-0241 (November 28, 1997). 


� The Board finds the employee committed perjury as defined in AS 11.56.200.


� AS 23.30.122.


� 8 AAC 45.090(g)(2)(A).
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