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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	TRAVIS M. GRAVELLE, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

PACIFIC DETROIT DIESEL-

ALLISON COMPANY,

                                                  Employer,

                                                   and 

LIBERTY NORTHWEST INSURANCE 

COMPANY,

                                                  Insurer,

                                                     Defendants..

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	      FINAL DECISION AND ORDER

     AWCB Case No.  200209661

, Alaska     AWCB Decision No.  06-0205

      Filed with AWCB Anchorage, Alaska

      on  July 26, 2006.


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s petition for an order allowing a certain medical record dated December 27, 2005, into evidence over Defendant’s “Smallwood” objection on June 28, 2006 in Anchorage, Alaska.  Attorney William J. Soule represented the employee.   Attorney Constance Livsey represented the employer and insurer.  The record closed at the conclusion of the hearing.


ISSUE

Should the December 27, 2005  medical statement of  Aron Wolf, M.D., be allowed into the record over the Defendant’s “Smallwood” objection?


SUMMARY OF THE EVIDENCE
The recitation of facts in this decision is limited to those necessary to determine the issues before the Board.  The employee suffered a right shoulder injury on May 7, 2002, while working for the employer as a diesel mechanic.  The employer was notified of the injury on May 31, 2002.  The employer has paid approximately $23,010.00 in permanent partial impairment (PPI) benefits as well as for several surgeries and medical care for the employee.  The history and circumstances of the case are more fully set out in AWCB Decision No. 06-0110, issued May 4, 2006.  Basically, the employee saw several providers for care for his shoulder.  He underwent several surgeries the first of which was performed by Bret Mason, D.O., on June 19, 2002.
  His post operative diagnosis was type II SLAP lesion of the right shoulder, supraspinatus tendonosis with impingement and a painful AC joint secondary to degenerative joint disease and acute exacerbation of injury and pain secondary to the injury.  Several months later, the employee was released to return to work on a trial basis on about September 30, 2002.
  He continued to receive physical therapy for his shoulder condition.  However, his shoulder problems were aggravated by work and Dr. Mason again restricted him from work.  On December 16, 2002, the employee underwent his second right shoulder surgery.
  A subsequent MRI
 showed a recurrent or residual tear of the posterior superior labrum as well as moderate supraspinatus tendosis and an intrasubstance split within the proximal fibers of the tendon of the long head of the biceps. Bursitis was also noted.  After several consultations, the employee underwent his third surgery on July 9, 2003, which was performed by Jeffrey Moore, M.D.
 Dr. Moore found a right shoulder rotator cuff tear, infraspinatus, posterior superior labrum degenerative type tear and mild multidirectional shoulder instability.  

The employee returned to work with restrictions and continued physical therapy for his shoulder.  The employee was also referred to a pain clinic.  However, the employee began experiencing anxiety and depression as a result of feelings of helplessness and frustration.  He eventually was referred to Aaron Wolf, M.D., who saw him for an initial mental health evaluation on December 18, 2003.  The employee again saw Dr. Moore on February 12, 2004.  Dr. Moore expressed concern over the employee’s ability to return to work.  However, by June 21, 2004, Dr. Moore felt there was some improvement in the right shoulder.  He allowed the employee to work with no lifting over ten pounds and no overhead lifting.  The employee was also referred for a physical capacities evaluation in which it was determined the employee could not return to a full duty job as a diesel mechanic given the heavy nature of the work.  On August 30, 2004, Dr. Moore concluded that the employee could return to work with no overhead lifting and lifting limited to fifteen to twenty pounds.
  The employee also was given a 13% whole-person PPI rating.  On August 10, 2005, Dr. Wolf noted that the employee’s anxiety and panic attacks had gotten significantly more severe and he felt the employee was clearly disabled due to his physical and mental disabilities.
  

On December 27, 2005, Dr. Wolf wrote to Faith White, the Reemployment Benefits Administrator Designee, that he saw the employee because of “extreme anxiety.”
  It is this report  which is the subject of the employer’s “Smallwood” objection.  The report was made near the time of the employee’s visit to Dr. Wolf. The report goes on to note that the employee’s anxiety stemmed from the employee’s reactions to his disability related to his shoulder injury.  According to Dr. Wolf, although the employee’s previously uncontrollable panic attacks had been controlled, the employee was left with a moderate chronic anxiety and pervasive depression.  Dr. Wolf noted that he supported retraining and the employee had attempted to follow through but had become very symptomatic with his panic attacks.  Dr. Wolf hoped that the employee would get to the point where retraining would be a positive option in the future.

The employer filed a Request for Cross Examination on March 16, 2006, seeking to cross examine Dr. Wolf regarding the basis for his assertions, opinions and conclusions expressed in the document and regarding any other relevant matter about which he is competent to testify.

The employee filed its petition seeking a Board order allowing all records listed on the Defendant’s requests for cross examination dated March 16, 2006 into evidence over their objection by virtue of the Board’s decisions in Parker v. Power Constructors,
 Brown-Kinard v. Key Services and Arctic Slope,
 Jensen v. Dames & Moore,
  and the applicable administrative regulations.  The Petitioner/Applicant requested an oral hearing and filed an affidavit of readiness to proceed on this petition after the applicable time for service and answer has expired.  According to the employee, the only issue raised by the petition is the admissibility of properly authenticated medical records into evidence over the  “Smallwood” objection.
  If there are foundational objections to any of the records “Smallwooded,” Petitioner asks that they be identified at the next prehearing, and that the foundational issues and resolution of them, if any, be resolved after the Board rules on the primary issue of admissibility of the records over the Smallwood objection.

A prehearing conference was held May 31, 2006 at which time the matter was set for hearing on June 28, 2006.  At the hearing, the parties offered argument regarding the admission of the December 27, 2005 report of Dr. Wolf.  

The employee also offered evidence from Debbie Keith, the office manager for Dr. Wolf.  Ms. Keith testified that she has worked for Dr. Wolf since 2001 and she is the records custodian.  She further testified regarding Dr. Wolf’s practice of taking handwritten notes regarding patients.  Then a letter is prepared for his signature.  The December 27, 2005 letter regarding the employee was prepared at the employee’s request.  As a routine part of his practice, Dr. Wolf will write a letter for other purposes such a writing letter to Social Security where it is requested by the client.  She indicated that this is a regular business activity.

POSITIONS OF THE PARTIES

A.  EMPLOYEE’S POSITION

The employee takes the position that the Board should not overrule its precedents and consequently, the Board should admit Dr. Wolf’s December 27, 2005 into the record.  The employee cites Parker v. Power Constructors
  for the proposition that medical reports may be admitted into the record over a “Smallwood” objection under the business records exception to the hearsay rule.  In Parker, the Board ruled in favor of the defendant who wanted two medical records admitted over the employee’s Smallwood objection.  These records were considered business records and an exception to the hearsay rule.  In Jensen v. Dames & Moore,
 the medical reports and records of one physician and the report of another were admitted over the defense objections as to lack of trustworthiness.  The Board order noted that the employer would have ample opportunity to produce rebuttal evidence regarding these records.
  

B.  EMPLOYER’S POSITION

The employer argues that the record in question is not a business record and not prepared in the ordinary course of business.
  The employer maintains that the letter is not a report as contemplated by the exceptions to the hearsay rule.  The employer maintains that the December 27, 2005 Wolf letter lacks trustworthiness and a proper foundation and therefore, should be rejected.  The employer also maintains that the letter is not a record and that it should be rejected because it was made solely for the purpose of litigation.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.005(h) provides, in part:

           Process and procedure under this chapter shall be as summary and simple as possible.
In Commercial Union Insurance Companies v. Smallwood,
 the Alaska Supreme Court found “the statutory right to cross-examination is absolute and applicable to the Board.”
 The Court in Smallwood directed the Alaska Workers' Compensation Board to promulgate rules to provide “inexpensive and expeditious resolutions of claims for compensation while affording due process to all concerned parties.”
 As a result, the board adopted 8 AAC 45.120(h), which provides:

If a request is filed in accordance with (f) of this section, an opportunity for cross-examination will be provided unless the request is withdrawn or the board determines that

(1) under a hearsay exception of the Alaska Rules of Evidence, the document is admissible;

8 AAC 45.120(h) was cited, and approved, by the Court in Frazier v. H.C. Price/CIRI Const. JV,
 limiting the application of Smallwood objections to documents that contained inadmissible hearsay.
   The Court held a party would have to pay its own costs if it wished to cross-examine the author of records admissible under a hearsay exception.
  In addition, the Board adopted 8 AAC 45.052(c)(4):

If an updated medical summary is filed and served less than 20 days before a hearing, the board will rely upon a medical report listed in the updated medical summary only if the parties expressly waive the right to cross-examination, or if the board determines that the medical report listed on the updated summary is admissible under a hearsay exception of the Alaska Rules of Evidence.

Alaska Rule of Evidence 803 addresses hearsay exceptions.  It provides that the following are not excluded by the hearsay rule, even though the declarant is available as a witness:

            …


(6) Business Records. A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnosis, made at or near the time by, or from information transmitted by, a person with knowledge acquired of a regularly conducted business activity, and if it was the regular practice of that business activity to make and keep the memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness. The term "business" as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit. 

The Board has reviewed the cases and authorities cited by the parties and sees no reason to depart from the precedents established by Parker v. Power Constructors, Brown-Kinard v. Key Services Corp., and Jensen v. Dames & Moore.
  The Board finds that the witness who appeared on behalf of Dr. Wolf’s office, Debbie Keith, offered evidence which would allow the letter in question to be admitted as a business record.  She gave credible foundation testimony regarding the practice and preparation of a letter for Dr. Wolf’s signature that the Board finds amounts to business record prepared in the ordinary course of business.
  The Board finds that the medical record in question can be considered a business record.  It was made by a professional who is the employee’s treating physician for his mental health issues.  It was made at or near the time the information was obtained.  The Board finds that the record was not made solely for the purpose of litigation.  The Board further finds that there is no evidence of lack of trustworthiness shown in the preparation of the document.  The Board also finds that the medical record is admissible as an opinion as cited in Alaska Rule of Evidence Rule 803(6).  The requirements of Rule 803(6) are met.  The employer’s arguments as to lack of trustworthiness or improper foundation are rejected.

The Board further finds that if we were to accept the employer’s argument, and reject the December 27, 2005 Wolf letter, we would greatly complicate practice before the Board and run afoul of 
AS 23.30.005(h) which requires that procedure before the Board be as summary and simple as possible.  We agree with the employee’s counsel that adopting the employer’s approach would cause parties to incur unnecessary fees, costs and litigation.  In this case, the report has been made available to the employer in a timely fashion and to allow development of rebuttal evidence.  The employer’s right to cross examine Dr. Wolf regarding the letter has not been abrogated. For all these reasons, the Board will admit the December 27, 2005 letter of Dr. Wolf into the record in this docket.


ORDER
The December 27, 2005 medical statement of Aaron Wolf, M.D., will be admitted into the record in AWCB Docket No. 200209661.  The employer will have an opportunity to depose the treating physician at its own expense.

Dated at Anchorage, Alaska on July   , 2006.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of TRAVIS M. GRAVELLE, employee / applicant; v. PACIFIC DETROIT DIESEL-ALLISON COMPANY, employer, LIBERTY NORTHWEST INSURANCE COMPANY, insurer / defendants; Case No. 200209661; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on July 26, 2006.
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� June 19, 2002 Mason report.


� September 26, 2002 Mason report.


� December 16, 2002 Mason operative note.


� Magnetic resonance imaging.  February 10, 2003 MRI read by Russell Fritz, M.D.


� July 9, 2003 Moore report.


� August 30, 2004  Moore report.


� August 10, 2005 Wolf report.


� December 27, 2005 Wolf report.


� Id.


� March 24, 2006 Request for Cross Examination.


� AWCB Decision No. 91-0150 (May 17, 1991).


� AWCB Decision No. 00-0190 (August 31, 2000).


� AWCB Decision No. 00-0198 (September 14, 2000).


� Under Board regulations, a Smallwood objection is an objection to the introduction into evidence of written medical reports in place of direct testimony by a physician; see Commercial Union Insurance Companies v. Smallwood, 550 P.2d 1261 (Alaska 1976).


� March 28, 2006 petition.


� AWCB Decision No. 91-0150, issued May 17, 1991.  See also Brown Kinard v. Key Services Corp., AWCB Decision No. 00-0190 (August 31, 2000).


� AWCB Decision No. 00-0198 (September 14, 2000).


� Id., at 11.


� April 19, 2006 Answer to Employee’s Petition Filed March 28, 2006.


� 550 P.2d 1261 (Alaska 1976).


� Id., citing Employer Commercial Union Ins. Group v. Schoen, 519 P.2d 819, at 824 (Alaska 1974). 


� Id., at 1267.


� 794 P.2d 103, 108 (Alaska 1990).


� Id., at 105, 106.


� Id., at 104.


� Cited above at p. 4.


� AS 23.30.122.


� At page 10 of Parker, the Board discusses the type of trustworthiness problems is should concern itself with and states:


	Statements by professionals, such as doctors, expressing their opinion on a relevant matter,


	Should be excluded only in rare circumstances, particularly if the expert is independent of any party,


	And especially if the reports have been made available to the other side through discovery so that


	rebuttal evidence can be prepared.  4 Weinstein’s Evidence Rule 803 at 803-211(1990).


� The Board also notes that 8 AAC 45.052©(4) allows the Board to admit any medical record filed on a updated summary regardless of when it is filed so long as it meets the business record exception or some other noted exception to the hearsay rule.
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