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ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 115512                                                                  Juneau, Alaska 99811-5512

	MARTY J. SANDERS, 

                                                   Employee,

                                               and

ANCHORAGE NEUROSURGICAL ASSOCIATES,
                                                  Physicians,

                                               and

JOHN P. SHANNON, D.C.,
                                                  Physician,

                                                     Applicants,

                                                   v. 

NORTHSTAR SAND & GRAVEL,

                                                  Employer,

                                                   and 

AMERICAN INTERSTATE INSURANCE CO,

                                                  Insurer,

                                                     Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200215665
AWCB Decision No.  06-0206

Filed with AWCB Anchorage, Alaska

on  July 26, 2006


The Alaska Workers’ Compensation Board (“Board”) heard three claims for medical benefits in this matter on May 3, 2006 at Anchorage, Alaska.  Two claims sought medical benefits for the employee’s cervical condition, and one claim sought medical benefits under the terms of a partial compromise and release agreement related to the employee’s low back condition.  The cervical claims were filed by Anchorage Neurosurgical Associates (“ANA”) for $27,187.50 plus penalty and interest, and by John P. Shannon, D.C., seeking $950.00 for a cervical permanent partial impairment rating.  Attorney Talis Colberg represented the employee.
   Attorney Robin Gabbert represented the employer and insurer (“employer”).  Office manager for ANA, Donna Van Ord represented ANA at hearing.  Dr. Shannon did not appear or otherwise participate at hearing.
  The record closed at the conclusion of the May 3, 2006 hearing. 

ISSUES 

1. Is the employee entitled to an award of additional medical benefits for his low back under AS 23.30.095(a)? 
2.  Is the employee’s cervical condition compensable under AS 23.30. et.seq.,  the Alaska Workers’ Compensation Act (“Act”)?

3. If the cervical condition is compensable, did the employer timely controvert the treating physicians’ claims?

4. Is the employee’s counsel entitled to attorney’s fees and costs under AS 23.30.145 and 8 AAC 180? 

PROCEDURAL AND MEDICAL BACKGROUND

The employee injured his low back on July 29, 2002 while working as a mechanic/welder for the employer.
  The employer initially accepted compensability of the claim and paid indemnity and medical benefits to the employee.  

The employee’s medical history is significant for cervical trauma as early as February 1994 and other upper body conditions.  The employee received intermittent treatment for his cervical condition from 1994 through 2005.  The medical records are extensive.  On August 17, 2005, Allan Greenwald M .D., performed an SIME.
 In his SIME report, Dr. Greenwald states that he reviewed all medical records sent by the Board, taking approximately 3.25 hours to review them.  He also reviewed the deposition of Carolyn Bouchard (certified athletic trainer who oversaw the the employee’s physical therapy).  Dr. Greenwald spent an hour physically examining the employee, and one hour preparing the SIME report.  The Board finds his report to be very thorough, accurate, complete and consistent with the Board’s record.  The Board incorporates by reference the medical summary and the diagnostics summary of Dr. Greenwald’s SIME report.  Accordingly, the Board limits its mention of medical records to those necessary to resolve the issues presented.

Daniel W. Larson, D.C., treated the employee for low back pain and right shoulder pain attributable to the employee’s July 29, 2002 work injury.  Dr. Larson prescribed a four-phase course of physical therapy (“PT”) at Back In Action, a facility associated with his practice. Carolyn Bouchard, a certified athletic trainer, supervised the employee’s PT.  The employee completed the first three phases of PT and proceeded to the fourth phase, a self-directed maintenance program on January 15, 2003.  

The employee received four spinal adjustments on April 10, 16, 23 and May 2, 2003.  A functional capacity evaluation (“FCE”) was completed on March 11, 2003 at Back In Action.  The FCE report notes popping and pain in the low back but does not mention neck pain or cervical discomfort.  

Dr. Larson next saw the employee on August 28, 2003.  Dr. Larson’s chart note reflects the employee reported that in April or May of 2003 he had injured his neck while participating in PT at Back In Action for his back.  The employee reported that he injured his neck (cervical injury)  while performing “pull downs” as directed during PT for his low back condition. The employee also presented with thoracic pain.  Dr. Larson continued to treat the employee, performing adjustments and ordering diagnostic films. The employee’s cervical condition did not improve with therapy and he was referred to Lois Kralick, M.D., with ANA for a cervical surgical consultation.
 

An MRI was ordered and revealed degenerative abnormalities, degenerative disc protrusion and osteophytic formation, canal stenosis, and a significant posterior spur at C4-5. The employee undertook conservative treatment with Dr. Kralick.  The conservative treatment provided minimal relief and on April 23, 2004 a second cervical MRI was taken.  It revealed no significant change from the 2003 cervical MRI. On July 8, 2004, Dr. Kralick performed a C5-6 and C6-7 discectomy decompression and fusion.  

On October 20, 2004, the employer exercised its right to an employer’s medical evaluation (“EME”) for the employee’s cervical condition.
  Thad Stanford, M.D., performed the EME.  He opined that the employee’s cervical condition was not attributable to his work with this employer or related to the employee’s low back treatment.  Dr. Stanford opined that, as described by the employee, the exercises the employee was performing when injured are not part of a back rehabilitation program.  Based upon Dr. Stanford’s report, on November 4, 2004, the employer controverted all benefits related to the cervical spine.

On November 9, 2004, Dr. Kralick’s office, ANA filed a workers’ compensation claim (“WCC”) for costs associated with the July 8, 2004 cervical surgery.  The employer answered and denied the claim as not work related.  On June 14, 2005, John Shannon, D.C., submitted a WCC seeking $950.00 incurred when he rated the employee’s cervical condition. Again the employer answered and denied the claim as not work related. 

On April 19, 2005, neurologist Gerald Reimer, M.D., and orthopedic surgeon John Swanson, M.D. performed an EME for the employee’s low back condition.  They opined the employee’s low back injury was medically stable in early 2003, required no additional treatment and incurred no permanent partial impairment (“PPI”).  They diagnosed a work related lumbar strain and preexisting multi-level degeneration throughout the lumbar region.  Regarding the employee’s cervical complaints, they found preexisting multiple level cervical spondylosis, cervical surgery prior to the employee’s work injury and postoperative status associated with the July 8, 2004 cervical surgery.  They opined that the employee’s cervical condition was not work related.   Nor could they find any specific evidence of a cervical injury in the medical records provided.

Dr. Reimer issued an addendum report after he reviewed the deposition testimony of Ms. Bouchard.  It remained his opinion that there was no specific evidence of an injury to employee’s cervical spine during PT and thus, the cervical condition is unrelated to the employee’s July 29, 2002 work injury.

On August 1, 2005 Dr. Larson referred the employee back to Dr. Kralick for his low back condition.  “Marty has been relatively stable, but he continues to complain of low back pain and periodic pain into his right leg.  Mary has requested that you review his information to see if there is anything you can do to help him feel better.”
 An ANA referral form indicates the need for a new low back MRI.   

On August 17, 2005, two weeks prior to Board approval of the C&R, Dr. Greenwald completed his SIME of the employee.  He opined that none of the medical “record data support the causation of his neck complaints to his physical therapy…I believe that [the employee] would have developed symtomatology irrespective of his lumbar spine injury as a result of the natural progression of degenerative cervical disc disease…. The 7/20/02 injury did not produce, aggravate, or accelerate the pre-existing cervical disc or carpal tunnel conditions to produce the need for medical treatment.”
  On October 24, 2005, at the Board’s request, Dr. Greenwald supplemented his original SIME report clarifying that he did “not believe that his neck or carpal tunnel symptoms were caused by the injury of 7/29/02.  [The employee’s] residual low back symtomatology is related to this injury.”
  

In light of the divergent medical opinions, the employer and employee agreed to an SIME to address the compensability of the employee’s cervical condition. However, prior to the SIME the employee and employer entered into a partial compromise and release agreement (“C&R”).

The C&R provided that the employee would received $30,000.00 and waive all benefits except for past medical benefits associated with the cervical spine (ANA’s and Dr. Shannon’s WCC) and future medical benefits associated with the low back. The employer retained the right to contest liability to future medical benefits associated with the low back.  The employer and employee agreed to proceed with the cervical SIME.  Dr. Shannon’s WCC and ANA’s WCC were not resolved by the C&R nor were they a party to the C&R.  The employee signed the C&R on August 15, 2005.  The employer signed on August 16, 2005, and the Board approved the C&R on September 1, 2005.  The C&R is incorporated herein by reference.  The C&R focuses on the parties dispute regarding the compensability of the employee’s cervical condition.    Regardless, at page 5 of the C&R, it provides in part:

In order to resolve all past, present, or future disputes between the parties as to the work related incidents described herein, excluding past medical benefits related to the cervical spine and past and future medical benefits related to the lumbar spine, the employer and its carrier will pay the employee the sum of $30,000.00….

The parties agree that the employee’s entitlement, if any, to future medical/transportation benefits related to the low back under the Alaska Workers’ Compensation Act is not waived by the terms of this agreement, and that the right of the employer to contest liability for future medical benefits is also not waived by the terms of this agreement.  

(emphasis in original).  

The Board’s file does not explain how the employee came to be seen by Linda Sloan, M.D., a family practitioner.  However, Board records indicate that on October 21, 2005, two months after the Board approved the C&R, the employee presented to Dr. Sloan complaining of low back pain.
  She ordered an MRI of the low back and referred him to physical therapy.  The employee did not participate in physical therapy.  The MRI revealed Progression of disc bulging and significant lateral recess as well as foraminal stenosis of the left L3-L4 which could contribute to a left sided- radiculopathy.

On November 9, 2005, Dr. Larson’s chart notes indicate he received a call from Dr. Kralick’s office informing Dr. Larson that a new MRI of the low back was needed before Dr. Kralick could review the employee’s records and an appointment could be made. On November 10, 2005, Dr. Larson’s chart note reflects that his office contacted the employee and asked that the employee’s October 2005 MRI be provided to Dr. Kralick.

On December 16, 2005 the employer controverted “medical benefits as of 04/26/05.”  The employer based its controversion on “the IME report form Dr. Reimer and Dr. Swanson dated 4/25/05, the employee needs no further medical treatment of any kind related to the 7/29/02 injury.”
On December 21, 2005, the employer controverted and denied “[a]ll disability and medical benefits related to employee’s cervical spine condition and/or treatment.”
  The employer relied upon the September 16, 2004 and October 20, 2004 reports of Dr. Stanford opining that the employee’s low back and cervical condition are not work related.  These reports were in the parties’ possession prior to signing the C&R.  These reports are mentioned in the C&R.  

The employer did not obtain a new EME opinion until April 11, 2006, six months after the MRI, four months after the employee filed his claim and the employer controverted the employee’s claim, and two months after a hearing date had been set.   The April 11, 2006 EME report opined that the July 29, 2002 work injury was not a substantial factor in the employee’s present complaints.  

SUMMARY OF TESTIMONY PRESENTED

Carolyn Bouchard - Deposition Testimony
Ms. Bouchard is a certified athletic trainer employed by Back In Action.  She is not a physical therapist.  Her training consists of a four-year degree, 4500 hours of internship and passage of a three-part exam.  The State of Alaska does not certify athletic trainers, however she has met the requirements for national certification.  She was the person assigned to oversee the employee’s recovery.  Ms Bouchard explained the type and phases of therapy provided for the employee.  She also described the type of exercises prescribed including pull down exercises.  The employee stopped going to Back In Action after January 15, 2003, returned for a physical capacities evaluation on March 11, 2003 and in September 2003.  She next saw the employee at the end of May 2004, when he was referred for cervical rehabilitation.

She recalled that the employee wanted to exercise his total body.  However, the latissimus pull-downs and the triceps pull-down she did were not an upper body exercise but “more of a mid to lower back exercise” intended to help with stabilization.  

On October 28, 2002, Ms. Bouchard’s chart note provides that the employee is “maintaining his flexibility in his hamstrings and quadriceps and that he pulled his right trap and levator scapula with the triceps pull-downs.”
  The levator scapula is attached to at a vertical angle to the scapula, which attaches up into the cervical spine.  The trap muscle attaches from the top of the neck, down the mid-back and out to the shoulder area.
  She recalled the incident and wanting to have the employee see a doctor. She did not recall hearing a distinctive pop, or an ow, ouch, or surprised utterance. Ms. Bouchard reviewed her chart notes following October 28, 2002 and found no further mention of pain in the area of the employee’s right trap and levator scapula.  She testified that had there been continuing pain of, or if something caused pain, it would be indicated in the chart notes.  

Gerald Reimer, M.D.  – Deposition Testimony
Dr. Reimer’s deposition was taken by the employer on April 25, 2006 and filed with the Board on April 27, 2006. 
  Dr. Reimer’s deposition testimony is consistent with his April 19, 2005 and April 11, 2006 EME reports and subsequent communications with the employer.  The first report, dated April 19, 2005 was conducted with orthopedic surgeon John W. Swanson, M.D.   They opined that the employee had a work related lumbar strain that was resolved, and that the employee’s cervical condition was not work related.   Dr. Reimer explained that the employee’s work-related injury made the employee’s degenerative condition symptomatic; the employee suffered a temporary aggravation of a pre-existing condition.
  

I don’t see any indication in the examination of Mr. Sanders or in his history that would indicate his lower back condition worsened as a result of that incident.  But certainly I believe he developed symptoms from his degenerative condition as a result of the strain.

On April 11, 2006 Dr. Reimer conducted another EME, this time with orthopedic surgeon John W. Thompson.  Their report was similar to the 2005 EME report.  They corroborated some of the employee’s testimony regarding his need for low back treatment in 2005.  They opined that the employee’s need for low back care in the fall of 2005 was due to a flare of symptoms of mechanical back pain secondary to the employee’s multilevel degenerative facet arthritis, discopathy and lumbar spondylosis.  However, in their professional opinion, this was unrelated to the July 29, 2002 work injury.  Similarly, it was their professional opinion that the employee’s cervical condition is not work related. 

George Erickson - Hearing Testimony  

Mr. Erickson testified on behalf of the employer. He is an adjuster with over 20 years experience. Mr. Erickson was personally involved in the review and negotiation of the C&R on behalf of the employer.  

When asked why the would approve a C&R leaving open future medical benefits for low back when he had a medical report supporting closure, he responded that “we always leave open, you can’t get a C&R approved without leaving medicals open.”   He believed the Board and employee’s counsel would “feel it was a reasonable settlement, so we agreed upon it.”   He expounded that leaving open the low back was a reasonable condition knowing that he did not believe there was any coverage for the low back and there were no outstanding bills related to the low back, everything was current.  

He explained that it is a common practice to leave future medical benefits open in a C&R.  Mr. Erickson testified that he did not think the exposure was that great as he could deny a claim under failure to mitigate or last injurious exposure.  Because the employee had not sought treatment for his back after the April 2005 EME report was issued therefore, the employer had no reason to deny benefits. 

Mr. Erickson testified that when he received the MRI bill for the low back he authorized the denial and issued a controversion relying solely upon Dr. Reimer’s April 2005 EME report.  He stated that if the employer wants to deny a benefit, the employer’s remedy is to order an EME.  Here he did not order an EME because he had a report supporting controversion.  He argued that he is not aware of anything that would preclude him from relying upon the April 2005 EME opinion that the employee’s low back condition had resolved and was not compensable.  

Mr. Erickson explained the interoffice process for approving or denying a physician’s bill for services.  Bills are no longer received in the Anchorage office. When they were, the incoming mail was date stamped and stamped with an “approved” stamp.  The bills then would go to Mr. Erickson for approval.  If he thought a bill should be paid, he would date and initial the “approved” stamp and forward it to Louisiana for processing.  He emphasized that stamping the bill approved does not mean it is approved for payment.

Mr. Erickson explained that when he reviewed ANA’s billing, it was stamped “approved” and he reviewed the bill to determine whether it was work related.  He testified that when he reviewed ANA’s billing he questioned the work relatedness because the employee’s injury was low back and the surgery was cervical. An EME was scheduled with Dr. Stanford.  Upon receipt of Dr. Stanford’s report that upper back exercises would not be part of a low back rehabilitation plan he filed a controversion.

He admitted he did not timely controvert Dr. Shannon’s and ANA’s bills.  By the time he discovered the bills were over due, he was “not worried” because the penalties he would pay, if any, were not as great as the amount billed. When asked how the stamped bill would be sent back to the provider he responded that Louisiana would return the bill with a cover letter. 

DonnaVan Ord – Hearing Testimony

Ms. Van Ord is the office manager for ANA.  She has personal knowledge of ANA’s billing practices.  ANA submitted its billing for the cervical condition on September 19, 2004.  Ms. Van Ord testified that it is ANA’s business practice to staple all chart notes etc, to the bill.  The staple is placed at the center top of the bill.  ANA received the bill back with a stamped “approved” however it never received payment.  It received a controversion notice dated December 21, 2004.  Ms. Van Ord testified that ANA was not arguing that the cervical condition was work related; rather ANA’s only issue is the timeliness of the controversion.  It is ANA’s position that the controversion was not timely.  Therefore, under the Act, the employer must pay penalty and interest.  Finally, she confirmed that the employer had not preauthorized the cervical surgery.

Marty Sanders – Deposition and Hearing Testimony

The employee testified at hearing and via deposition. Much of the employee’s deposition testimony addresses his work and medical history.  He was deposed twice, the first time on January 27,2005 and the second time on April 5, 2006.  He admitted that he must have been mistaken about when he hurt his neck because he was not receiving PT during in March and April of 2003.  He testified that the incident he recalls must have been the August 2002 incident noted by Ms. Bouchard.   He knows he hurt his neck when participating in PT for his low back.  He recalled telling Ms. Bouchard that he wanted to exercise his upper body.  

The employee confirmed that he had two neck injuries prior to his work injury.  He would notice cervical pain when he moved his head wrong.  He could not recall any specific leisure activities that would cause his neck pain to flare up; he described it as always present.   His leisure activities include woodworking and playing lead guitar in a classic rock band.  His band plays 6 – 12 “gigs” a year.  He regularly drives up to 40 miles at a time.  He is presently employed as an aluminum fabricator.  

Argument of ANA and Dr. Shannon

ANA argues that the controversion of its bill was untimely, ANA focuses upon deceptive practices of the adjuster.  Specifically, the adjuster date stamped the billing as received on July 21, 2004 and returning them to the provider stamped “approved” when they were not approved.  The bills were not controverted until five months later on December 21, 2004.  Dr. Shannon did not appear or present argument on his claim.  

Argument of the Employee

The employee argues that under the facts and circumstances presented, the employer acted in bad faith when it signed a C&R leaving open benefits (and defenses), which they then deny based on information they possessed before they signed the C&R.  The employee argues that the employer knew leaving future medicals open on the low back was of value to the employee and that the employee would not have entered into the C&R if it had known the employer was going to turn right around and controvert without new evidence.  Regarding the employee’s cervical condition, the employee admits he is not the best historian.  However, Ms. Bouchard’s records describe the incident he recalls as triggering his cervical pain.  The only question should be whether the injury is compensable.  He should not be penalized for confusing dates.

First, the employer argues that there is nothing that precludes them from relying upon evidence that was in the record at the time they signed the C&R.  Moreover, the C&R explicitly provides that the employer preserves all defenses it may have under the act as to claims for future medical benefits associated with the low back.  Finally, continuing medical for the low back is not related to the employee’s work injury.  

Next the employer argues that the Board should deny ANA’s and Dr. Shannon’s claims because treatment for the cervical spine is not related to the employee’s low back injury and is not compensable.  While the controversions were not timely, penalty and interest is due only if the medical condition (cervical spine) is compensable, which it is not.  The employer relies upon its physicians and the SIME.  The SIME and EME physicians agree that the cervical complaints are not work related.  Rather, the employee’s cervical spine condition was due to the natural progression of a preexisting degenerative spine condition. Additionally, the records do not support the employee’s claim that he was injured in early 2003 while completing physical therapy for his low back when it is established that the employee was not participating in physical therapy at that time.  ANA argues that the employer approved the bills for payment by their stamp and that they failed to timely controvert.  Accordingly, the employee is responsible for the bills submitted in association with the cervical condition.

Third, the employer argues that the employee’s low back was medically stable in January 2003.  The employee has suffered intermittent flare-ups due to the natural degenerative process and not the July 29, 2002 injury.  Finally, the employer argues that its controversion was filed in good faith and is supported by substantial evidence.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.   Employer’s December 16, 2005 Controversion.

The employee contends that the employer’s December 16, 2005 controversion of the MRI for his low back was not in good faith.
  The employee asks the Board to preclude the employer from relying upon the IME report of Drs. Reimer and Swanson. The employer contends that the controversion is valid and in good faith. The employer argues there is nothing that precludes it from relying upon a medical record dated prior to the Board’s approval of the C&R.

The Board has the authority to apply equitable principles to prevent a party from asserting a statutory right under the Act.
  The Court has instructed the Board that in certain circumstances it is appropriate to exercise its equitable powers.
   We find, in light of the record before the Board, that it is appropriate for the Board to exercise its equitable power in the instant matter. 

The Board applies the equitable principal of implied waiver where a party’s the course of conduct “evidences an intention to waive a right, or is inconsistent with any other intention than a waiver, or where neglect to insist upon the right results in prejudice to another party... To prove an implied waiver of a legal right, there must be direct, unequivocal conduct indicating a purpose to abandon or waive the legal right, or acts amounting to an estoppel by the party whose conduct is to be construed as a waiver.”
   Neglect to insist upon a right only results in an estoppel, or an implied waiver, when the neglect is such that it would convey a message to a reasonable person that the neglectful party would not in the future pursue the legal right in question. 

Here, the Board concludes that the employee relied on the employer's actions and inactions to his detriment. The Board finds, on the evidence presented, that the employer knew that it was important to the employee that future medical benefits related to the low back remain open.  The Board finds this was an integral part of the bargain (quid pro quo) of the agreement for the employee. The Board finds the employer used this benefit as an inducement to the employee to accept the settlement offered.  The Board finds this was an illusory benefit to the employee.  The Board finds the employer, through its actions as testified to by Mr. Erickson, knowingly led the employee to believe that while the employer retained the right to challenge future medical bills that it would do so by exercising its rights under the Act, e.g.: exercising its right to an EME   

Under the facts presented, the Board finds that the employee’s understanding of the agreement and reliance there on was reasonable.  The Board finds the employee relied upon the representations of the employer to his detriment. The Board finds that a reasonable person would conclude that the employer understood the importance of keeping future medicals for the low back open and through its conduct conveyed that it was not going to rely upon existing medical records as the sole support for a controversion of claimed benefits for the low back.  

The Board finds the combination of the employer's actions and statements, as a whole, lead us to the conclusion that the employer's conduct through its adjuster, Mr. Erickson, indicated a purpose to abandon or waive any legal right to rely solely upon the records in the employers’ possession prior to the approval of the C&R.  Our decision here is not a finding that this or any employer is precluded from relying upon medical records in its possession prior to Board approval.  Rather, our decision is that under the facts and circumstances presented, it was reasonable for the employee to believe the employer would, at a minimum obtain additional medical evidence prior, to controverting the employee’s retained medical benefits.
Based on the testimony of Mr. Erickson, our observations of the witnesses at hearing,
 and counsel’s arguments, we find the employee would not have agreed to the terms of the C&R if he understood that the employer was going to rely solely upon a medical record in its possession prior to the approval date of the C&R.  We find a reasonable person would understand the employer was retaining the right to seek EME, to exercise its rights under the Act.   

The Board finds the employee has been harmed by his reasonable reliance on the employer's statements and actions. Accordingly, we find the employer’s December 16, 2005 controversion is not in good faith and is invalid. Under AS 23.30155(o) we directed the staff of the Workers’ Compensation Division to send a copy of that decision and order to the Alaska Division of Insurance for investigation. 

The Board finds the employer did not obtain an EME report until of the employee until April 11, 2006.  The Board finds the April 11, 2006 EME report provides substantial evidence sufficient to controvert the employee’s claim.  However, upon obtaining the EME report the employer failed to controvert.  Accordingly, there is no valid controversion of the employee’s claim for an MRI of the employee’s low back. 

When an employer fails to timely pay or controvert a claim for compensation, AS 23.30.155(e) imposes a 25% penalty to be paid “at the same time as, and in addition to” the unpaid compensation.  Failure to controvert within 21 days does not preclude the employer from later filing a controversion nor does it mean the right to a benefit is established.  Rather failure to timely file a controversion results in a 25% penalty under AS 23.30.155(e) if the employer is ultimately found liable for the disputed benefit.

The employer admits it failed to timely pay or controvert ANA and Dr. Shannon’s billing statements.  The Board has found there is no valid controversion of the employee’s claim for low back benefits. Therefore the Board must determine whether the benefits sought are compensable under the Act.  The Board does so by applying a three step presumption analysis to record before us.

2. Presumption Analysis. 

 “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”
    The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.
  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.
 The presumption can also attach with a work-related aggravation/ acceleration context without a specific event.
   

Application of the presumption is a three-step process.
  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.
  The claimed condition is then compensable if the work is a substantial factor in bringing it about.
  The work is a substantial factor if:  (1) the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.
  


Once the presumption attaches, the employer must then rebut it by producing substantial evidence the conditions are not work-related.
  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."
  There are two possible ways to overcome the presumption:  (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.
  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.
    Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.
  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.
  

If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor, which brings about the condition or aggravates a preexisting ailment.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [trier's of fact] that the asserted facts are probably true."

3.  Compensability of Medical Treatment for the Employee’s Low Back.

Applying the presumption analysis described above to the Board’s record, the Board finds as follows:  The employee has attached the presumption of compensability through his testimony and the SIME’s addendum report that his present low back complaints are work related. Once the presumption attaches, for the employer to rebut the presumption, it must produce substantial evidence showing the claimed medical evaluation for treatment is not reasonable and necessary for the work-related injury.
 

When viewed in isolation, the employer’s April 11, 2006 EME report which opines that the employee’s October 2005 visit to Dr. Sloan was caused by a flare in symptoms due to the employee’s degenerative disk disease and not his July 29, 2002 work injury is substantial evidence that the MRI is not reasonable or necessary for the work-related injury.
  

The Board “reviews a claim for continued treatment beyond two years from the date of injury it, it has discretion to authorize ‘indicated’ medical treatment ‘as the process of recovery may require.’ Given this discretion, the Board is not limited to reviewing the reasonableness and necessity of the particular treatment sought, but has some latitude to choose among reasonable alternatives.”
  We find the MRI treatment is beyond two years from the date of injury.

We find, in our review of the record in this case, the referral letter from Dr. Larson, Drs. Kralick and Sloan’s chart notes support the conclusion that the MRI of the low back was indicated, reasonable, and necessary medical treatment for the process of recovery.  The Board rejects the employer’s argument that once the employee is medically stable, no further medical treatment is compensable.  Medical stability is a term of art associated with indemnity benefits.  An employee can be medically stable and still entitled to medical benefits under AS 23.30.095(a).  Based on our review of the record, we find the claimant is entitled to the diagnostic MRI for his low back pursuant to AS 23.30.095(a).
   We find he is also entitled to penalties and interest under AS 23.30.155.

The Board’s decision is limited to the diagnostic MRI ordered by Dr. Sloan.  The Board records indicate the employee sought medical treatment his low back from several physicians.  The Board finds the decision to order a diagnostic MRI reasonable and necessary.  The Board makes no finding regarding the compensability of any other medical benefits for the low back and retains jurisdiction to resolve disputes concerning the compensability of treatment for the employee’s low back.  

4.       Compensability Of The Employee’s Cervical Condition.

The employer admits it failed to timely controvert ANA’s and Dr. Shannon’s billings.  As discussed above, penalty and interest for an untimely controversion is due and owning if the benefit sought compensable under the act.  The Board applies the presumption analysis set forth above to the employee’s cervical claim.

The employee alleges he injured his neck while participating in PT for his work injury. The presumption of compensability established for the employee’s low back condition extends to his alleged neck injury.  When viewed in isolation, the Board finds the SIME and EME reports substantial evidence sufficient to rebut the presumption. The Board finds the medical evidence overwhelming that the cervical condition is not work related.  The record is devoid of medical evidence in support of the employee’s claim. The Board finds ANA stated it had no position on the work relatedness of the employee’s cervical condition.    Based upon these findings and the overwhelming medical evidence the Board concludes that the employee’s cervical condition is not work related.  Accordingly, ANA and Dr. Shannon’s claim for benefits associated with the employee’s cervical condition are denied.

5.  Attorney Fees and Costs

AS 23.30.145 states, in pertinent part: 

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.... 

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Based on our review of the record, we find the employee's attorney has successfully protected a benefit for the employee. Specifically, we find the employer resisted payment of a medical benefit owed under the terms of a valid C&R.  Moreover, the controversion of the medical benefit was not in good faith. Accordingly, we conclude the employee is entitled to receive payment of his attorney fees and costs for obtaining these benefits.

The policies underlying the attorney's fee statute further support our conclusion. AS 23.130.145 provides for attorney's fees in order to ensure that injured workers are able to obtain effective representation.
 The Court has found: 

Where an employer resists payment of benefits, the injured worker must retain an attorney to protect his interests. 'The employer is required to pay the attorneys' fees relating to the unsuccessfully controverted portion of the claim because he created the employee's need for legal assistance.'

The employee seeks an award of reasonable attorney fees and costs under AS 23.30.145(b). Upon reviewing the record, we find the employee provided an affidavit of attorney fees and costs supplemented on the record at hearing.  The employer stated it had no opposition to the employee’s affidavit of attorney fees and costs as supplemented.  The employee has itemized 40 hours of attorney time billed at $200.00 per hour for a total of $8,000.00.   The employee incurred $60.51 in allowable costs for a total (including 3% sales tax at $240.00) of $8310.51.

We have considered the nature, length and complexity, and benefits awarded in this case, as well as the contingent nature of workers' compensation cases. We conclude that an award of attorney fees and costs in the total amount of $8,310.51 is appropriate in this case under AS 12.30.145 and 8 AAC 45.180.


ORDER
1. The employer’s December 16, 2005 controversion was not in good faith.  Under AS 23.30155(o) we direct the staff of the Workers’ Compensation Division to send a copy of this decision and order to the Alaska Division of Insurance for investigation. 

2. The MRI ordered by Dr. Sloan is a compensable under AS 23.30.095(a).

3. The employee’s cervical condition is not work related and is not compensable under the Act.  Accordingly, Dr. Shannon and ANA’s claims are denied.

4. The employee is awarded attorney’s fees and costs in the amount of  $8,310.51.

5. The Board retains jurisdiction to resolve any issues regarding penalties and interest on the benefits awarded.  

6. The Board retains jurisdiction to resolve medical disputes related to the employee’s low back.

Dated at Anchorage, Alaska on July 26, 2006.
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� Mr. Colberg does not represent either ANA or Dr. Shannon on their respective claims and cannot address the specifics of their claims.  However, the employee stated he does have an interest in seeing these bills resolved, if for no other reason than his interest in obtaining future medical care form these providers.


� Through out the history of this proceeding, service on ANA and Dr. Shannon has been spotty.   When Dr. Shannon did not appear at hearing, the Board contacted his office and was informed that the hearing was scheduled on his calendar.  Dr. Shannon’s office tried to contact him but was unsuccessful.  The Board concluded Dr. Shannon had notice of the hearing and proceeded in his absence. 8 AAC 45.070(f).


� The following issues for hearing were identified on the Alaska Worker’s Compensation Board Hearing Notice: “EE’s WCC dated 1/9/6[sic], Dr. Shannon Claim of 6/14/5 [sic] & Dr. Kralick’s claim 11/9/4 [sic] = all medical costs, interest, penalty & atty fees & costs.”  The employee’s claim dated 1/9/2006 provides “Controversions of 11-04-04, 12-20-04 and 12-16-05.  08-15-05 C&R left low back medicals open, 12-16-05 controversion based on 04-26-05 EME shows 08-15-05 C&R was entered into in bad faith.”  The employer’s answer denied medical benefits related to the low back which were “unnecessary, unreasonable and/or unrelated to employee’s injury of 07/29/02….” It also denied that the 12/16/05 controversion was in bad faith.  The employer listed as affirmative defenses:





Based on the IME report from Dr. Reimer and Dr. Swanson dated 4/26/05, the employee needs no further medical treatment of any kind related to the 7/29/02 injury.  The employee has a preexisting degenerative lumbar spondylosis which [sic] becomes symptomatic from time to time but such treatment is not related to the work injury.





In a compromise and release approved by the Board on 09/01/05, the parties agreed that the employee’s entitlement, if any to future medical/transportation benefits related to the low back under the Alaska workers’ Compensation Act was not waived by the terms of the agreement.  However, it was also agreed that the right of the employer to contest liability for future medical benefits as to the low back was also not waived by the terms of this agreement.  Thus the current controversion of medical benefits is not in bad faith.





 The prehearing summary, unless modified, governs the issues and the course of the hearing. 8 AAC 45.065(c).  The prehearing for the 3/8/06 prehearing conference identifies these same issues and affirmative defenses in more detail.  





� 8/27/02 Report of Occupational Injury or Illness. 


� Second Independent Medical Evaluation AS 23.30.095(e).


� At pages 3 & 4 of Dr. Greenwald’s SIME report he discusses the employee’s cervical complaints:


…On 8/23/03 he was evaluated for low and midback pains in the thoracic back and scapula.  A maintenance therapy program was recommended.  On 9/2/03 he was treated for burning pain in the mid back.  It was suggested that he be treated through his own insurance since it was not work related.  This is the first entry with notations for evaluation of the cervical spine..  X-rays were ordered.  On 9/8/03 [Dr. Larson] reports that the patient developed the gradual onset of neck and midback pain over the past 3 months.  On 9/17/03 he was found to be suffering from cervical degenerative arthritis and needed an MRI.  He had a pervious cervical disc herniation.  On 9/22/03 he was referred.. for a neck consultation.  [the employee] reported that he injured himself during therapy, but notes he has no record of this.  He reports that the c6/7 level had a sic problem and foraminal narrowing.  [The employee] was not stable and could not return to work due to the neck problem.   [The employee] writes on 10/20/03 that he indicated hurting himself while in therapy but there was no record of this.  





[The employee] was referred for a cervical consultation for surgery….





He reports in December 2003 and January 2004 that the lumbar spine was improving.


� AS 23.30.095(e).


� 8/1/05 Larson Referral Letter.


� SIME Report at 9.


� 10/24/05 Greenwald SIME Report.


� 10/21/05 Sloan Chart Note.  


� 10/28/05 MRI Report.


� 12/21/04 Controversion Notice.  


� Bouchard Dep at 40, 41.


� Id.


� The employee’s file contains numerous medical records related to the evaluation and treatment of a wide variety of conditions by a large number of physicians.  In this decision we will address only those reports needed to resolve the disputed issues.


� Reimer Dep. at 7.


� Id.


� Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).


� Van Biene supra; Milne v. Anderson, 576 P.2d 109, 112 (Alaska 1978)


� Generally, an administrative agency can adjudicate a dispute or exercise a power only if it has been given explicit adjudicatory authority by statute. Far North Sanitation, Inc. v. Alaska Public Utilities Commission, 825 P.2d 867, 870 (Alaska 1992); McDaniel v. Cory, 631 P.2d 82, 88 (Alaska 1981). The Board can exercise its equitable powers only as necessarily incident to the exercise of our explicit statutory adjudicative responsibilities. Blanas v. The Brower Co., 938 P.2d 1056, 1062 (Alaska 1997); Schmidt v. Beeson Plumbing & Heating, 869 P.2d 1170, 1175 (Alaska 1994); and Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1191 (Alaska 1984). We have applied the equitable remedy of estoppel to our decisions. See, e.g., Devereaux v. City of Hoonah, AWCB No. 96-0058 (Feb. 8, 1996), at 7; Siebels v. Paving Products, Inc., AWCB No. 03-0197 (Aug. 18, 2003). The elements of estoppel are: "[A]ssertion of a position by word or conduct, reasonable reliance thereon by another party, and resulting prejudice." Wausau Insur. Co. v. Van Biene, 847 P.2d 584, 586-88 (Alaska 1993)


� Id.


� Van Biene, 847 P.2d at 586-88


� AS 23.30.122.


� Bauder v. Alaska Airlines, Inc., 52 P.3d 166, 176 (Alaska 2002)


� AS 23.30.120(a)(1).


� Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  


� Id. at 316.


� Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).


� Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).


� Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989); Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  


� Burgess, 623 P.2d at 317.  


� Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).


� Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). 


� Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  


� Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).


� Wolfer, 693 P.2d at 869.  


� Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).


� Wolfer, 693 P.2d at 870.  


� Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


�Burgess Const. Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981); DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


�Burgess Const. Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981); DeYonge v. NANA/Marriott, supra at 96 (Alaska 2000); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


� Weidner & Associates v. Hibdon, 989 P.2d 727, 731 (Alaska 1999)


� Id.


� Underwater Construction, 884 P.2d at 159. Wien Air Alaska v. Arant, 592 P.2d 352, 365- 66 (Alaska 1979), overruled on other grounds, Fairbanks N. Star Sch. Dist. v. Crider, 736 P.2d 770 (Alaska 1989).


� Underwater Construction, at 159, citing Haile v. Pan American World Airways, Inc., 505 P.2d 838, 842 (Alaska 1973) (Rabinowitz, J., dissenting in part, concurring in part).
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