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P.O. Box 115512


Juneau, Alaska 99811-5512

	RACHEL K. MORENO, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

SITKA NATIVE EDUCATION 

PROGRAM,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE 

COMPANY,

                                                  Insurer,

                                                     Defendants.
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)
	     INTERLOCUTORY DECISION 

     AND ORDER

     AWCB Case No.  200517933
     AWCB Decision No.  06-0210

     Filed with AWCB Anchorage, Alaska

     on  July  28, 2006.


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s petition for continuance on July 19, 2006 in Anchorage, Alaska.  Attorney Robert Rehbock represented the employee.   Attorney Selena Hopkins-Kendall represented the employer and insurer (”employer”).  The record closed at the conclusion of the hearing.


ISSUE

Should the employee’s petition for continuance be granted pursuant to 8 AAC 45.074?


SUMMARY OF THE EVIDENCE
The employee, at age 44, was injured while working as an activity coordinator for the employer.  The employer is an entity within the organizational structure of the Sitka Tribe of Alaska.  The employee reported she injured her neck when she fell off a stage and landed against chairs stacked against the wall.
 The employee underwent treatment for her neck condition.  A November 11, 2005 MRI
 showed the employee to be suffering from multilevel degenerative disc disease with small central protrusions at C3-4, C4-5 and C5-6.

The employee underwent a spinal fusion at C4, C5, and C6 on November 18, 2005.
  In the physician’s report issued two days later, the doctor noted that her ongoing pain was more likely than not caused by or severely exacerbated by her fall from the stage.

On November 29, 2005, the employee was seen for an employer’s medical evaluation (“EME”)
 by Drs. Linda M. Wray and William G. Boettcher.
  They opined that her injury resulted in a cervical strain.  They considered the degenerative disc disease to be preexisting and unrelated to the February 17, 2005 work injury.  They also found the November 18, 2005 fusion to be unrelated to the February 17, 2005 fall.  They felt the employee was medically stable as of the time of their evaluation, that she needed no further medical treatment and that she had no permanent impairment.  They also found that she had sustained no medical impairment, which would keep her from working as a shuttle bus driver or a cultural activities coordinator.
   In a follow up letter dated January 20, 2006, the doctor’s opinions remained unchanged after reviewing the employee’s fusion records.

On March 20, 2006, the parties submitted a proposed Compromise and Release Agreement to the Board.  The terms included  payment of  a lump sum amount for temporary total disability (“TTD”) benefits and waiver of the employee medical benefits in return for $2,500.00.
  By letter dated April 4, 2006, the Board rejected the proposed settlement agreement based on incomplete medical information. 

The matter was set for hearing on April 19, 2006. At the hearing, employee was given one month to seek counsel for review of the proposed settlement and for receipt of new medical records.  If the agreement was deemed acceptable, it could be resubmitted to the Board for approval.

By petition filed May 19, 2006, the employer sought to have the matter placed on the calendar.
  The matter was placed back on the calendar for further hearing on July 19, 2006.
  On June 30, 2006, an entry of appearance was filed by Robert Rehbock, attorney for the employee.
  On the same day, the employee filed a petition seeking a continuance of the July 19, 2006 hearing because the employee suffered hardships and other events including illnesses and deaths in her family, which caused seeking an attorney to be deferred.  

The hearing was convened on July 19, 2006. The employee indicated it was her desire to withdraw from the settlement agreement. She also indicated she wanted to proceed with her claim.  The matter of a lien for medical care was raised as a possible issue.   At that time, the Board considered the continuance and found good cause to grant the continuance.  This order memorializes the oral order granting the continuance.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

8 AAC 45.074 addresses continuances and cancellations.  It provides:

(a) A party may request the continuance or cancellation of a hearing by filing a 

(1) petition with the board and serving a copy upon the opposing party; a request for continuance that is based upon the absence or unavailability of a witness 

(A) must be accompanied by an affidavit setting out the facts which the party expects to prove by the testimony of the witness, the efforts made to get the witness to attend the hearing or a deposition, and the date the party first knew the witness would be absent or unavailable; and 

(B) will be denied and the affidavit may be introduced at the hearing as the testimony of the absent witness if the opposing party stipulates that the absent witness would testify as stated in the affidavit; 

(2) stipulation signed by all the parties requesting a continuance or cancellation together with evidence of good cause for the request. 

(b) Continuances or cancellations are not favored by the board and will not be routinely granted. A hearing may be continued or cancelled only for good cause and in accordance with this section. For purposes of this subsection: 

(1) Good cause exists only when 

(A) a material witness is unavailable on the scheduled date and the taking of the deposition of the witness is not feasible; 

(B) a party or representative of a party is unavailable because of an unintended and unavoidable court appearance; 

(C) a party, a representative of a party, or a material witness, becomes ill or dies; 

(D) a party, a representative of a party, or a material witness becomes unexpectedly absent from the hearing venue and cannot participate telephonically; 

(E) the hearing was set under 8 AAC 45.160(d) ; 

(F) a second independent medical evaluation is required under AS 23.30.095 (k); 

(G) the hearing was requested for a review of an administrator's decision under AS 23.30.041 (d), the party requesting the hearing has not had adequate time to prepare for the hearing, and all parties waive the right to a hearing within 30 days; 

(H) the board is not able to complete the hearing on the scheduled hearing date due to the length of time required to hear the case or other cases scheduled on that same day, the lack of a quorum of the board, or malfunctioning of equipment required for recording the hearing or taking evidence; 

(I) the board determines that despite a party's due diligence in completing discovery before requesting a hearing and despite a party's good faith belief that the party was fully prepared for the hearing, evidence was obtained by the opposing party after the request for hearing was filed which is or will be offered at the hearing, and due process required the party requesting the hearing be given an opportunity to obtain rebuttal evidence; 

(J) the board determines at a scheduled hearing that, due to surprise, excusable neglect, or the board's inquiry at the hearing, additional evidence or arguments are necessary to complete the hearing; 

(K) an agreed settlement has been reached by the parties less than 14 days before a scheduled hearing, the agreed settlement has not been put into writing, signed by the parties, and filed with the board in accordance with 8 AAC 45.070(d) (1), the proposed settlement resolves all disputed issues set to be heard, and the parties appear at the scheduled hearing to state the terms of the settlement on the record; or 

(L) the board determines that despite a party's due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing. 

(2) In its discretion and in accordance with this section, a continuance or cancellation may be granted 

(A) by the board or its designee for good cause under (1)(A) - (H) of this subsection without the parties appearing at a hearing; or 

(B) by the board for good cause under (b)(1)(I) - (L) of this subsection only after the parties appear at the scheduled hearing, make the request and, if required by the board, provide evidence or information to support the request. 

(c) Except for a continuance or cancellation granted under (b)(1)(H) of this section, 

(1) the affidavit of readiness is inoperative for purposes of scheduling another hearing; 

(2) the board or its designee need not set a new hearing date at the time a continuance or cancellation is granted; the continuance may be indefinite; and 

(3) a party who wants a hearing after a continuance or cancellation has been granted must file another affidavit of readiness in accordance with 8 AAC 45.070. 
The Board finds that irreparable harm would occur if this matter is not continued.   The employee has withdrawn from the settlement agreement.  The employee has conferred with counsel and wishes to proceed with her claim.  The matter is therefore to be set for further prehearing conference.  The parties are further advised to seek a venue change if necessary.


ORDER

The hearing set for July 19, 2006 is cancelled.   The matter is continued pursuant to 8 AAC 45.074(b)(1)(L).  An additional prehearing conference should be convened for the purpose of processing the case including addressing any need for change of venue.

Dated at Anchorage, Alaska on July 28, 2006.





ALASKA WORKERS' COMPENSATION BOARD






Rosemary Foster,






Designated Chairman






S. T. Hagedorn, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of RACHEL K. MORENO, employee / applicant, v. SITKA NATIVE EDUCATION PROGRAM, employer,  and ALASKA NATIONAL INSURANCE COMPANY, insurer / defendants; Case No. 200517933; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on  July 28, 2006.

                          Carole Quam, Clerk              
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� October 26, 2005 report of injury.


� Magnetic resonance imaging.


� November 18, 2005 operative report of Eric Peter Kohler, M.D.


� November 20, 2005 Kohler report at 2.


� Employer’s medical evaluation as authorized by AS 23.30.095(e) and (k).


� November 29, 2005 Boettcher and Wray report.


� Id., pp. 5-7.


� March 20, 2006 proposed settlement agreement.


� May 19, 2006 petition.


� June 19, 2006 notice of hearing setting hearing for July 19, 2006. 


� June 30, 2006 entry of appearance.
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