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ALASKA WORKERS' COMPENSATION BOARD

         P.O. Box 115512
Juneau, Alaska 99811-5512

	BERNARD J. DEATHERAGE, SR.,  

                                      Employee, 

                                           Respondent,

                                                   v. 

CITY OF KETCHIKAN,

                                      Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                      Insurer,

                                           Petitioners.
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	     INTERLOCUTORY

     DECISION AND ORDER

     AWCB Case No.  200510435
     AWCB Decision No.  06-0217

     Filed with AWCB Juneau, Alaska

     on August  4, 2006


On April 11, 2006, in Juneau, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition to compel the deposition of the employee, for the imposition of sanctions against the employee and to dismiss the employee’s case.  Attorney Chancy Croft represented the employee.  Attorney Theresa Hennemann represented the employer and insurer (“employer”).  The record was held open to permit the employer to submit citations to cases mentioned and relied upon in its arguments at hearing.  The Board received the employer’s citations and additional argument on May 30, 2006.  On June 2, 2006, the employee filed a response to the employer’s additional arguments.  On June 12, 2006, the employer requested an opportunity to respond to the employee’s supplemental argument.  The Board notified the parties on June 19, 2006, that the hearing record was held open for the purpose of receiving citations for the cases relied upon by the employer in its oral arguments; not further arguments.  Further, we notified the parties we were prepared to consider the additional written arguments submitted by both parties, that further written argument was not necessary, but we were willing to take further oral arguments if the parties mutually agreed additional limited arguments were necessary.  The Board received notice the parties would not be presenting additional oral arguments on June 28, 2006.  The record closed when the Board next met on July 18, 2006.


ISSUES
1. Does the employee’s October 17, 2005 petition to amend the July 13, 2005 Report of Injury constitute a claim under 8 AAC 45.050?

2. Shall the Board impose sanctions against the employee under AS 23.30.108?

3. Shall the Board compel discovery under 8 AAC 45.054(b)?

4. Shall the Board dismiss the employee’s claim under AS 23.30.108(c)?

5. Is the employee entitled to attorney fees and costs under AS 23.30.145?


SUMMARY OF THE EVIDENCE
I. HISTORY OF THE CASE

The Board held two separate hearings in this case on April 11, 2006.  The Board issued a Final Decision and Order on May 5, 2006 on the issue of whether Bruce Dalrymple should be disqualified from serving as the Workers’ Compensation Officer in this matter.  The facts of this case were extraordinary and extremely difficult.  The Board found the parties’ discovery disputes to be aggressive and contentious.  The Board adopts and hereby incorporates by reference the summary of the evidence detailed in AWCB Decision No. 06-0112 (May 5, 2006).  Those portions of the summary of evidence of our May 5, 2006 decision relevant to the instant matter, are as follows:  

I. BRIEF MEDICAL HISTORY

The employee was injured on July 8, 2005.  While working for the City of Ketchikan as a Construction Survey Coordinator, the employee twisted his left ankle between two rocks while surveying near the boat dock at Bar Harbor.

The employee was initially treated in the emergency room of Ketchikan General Hospital for his July 8, 2005 injury.  He was seen by Ernest Meloche, M.D., on July 11, 2005, for complaints of injury to his left ankle, left hip and pelvis.
  
Dr. Meloche indicated the employee sprained his left hip, left ankle and left foot.
  X-rays revealed small chip avulsions on the employee’s medial ankle.
  The employee was then evaluated by emergency room physician, Scott Kirchner, M.D., for a left distal tibia fracture and ordered follow-up with Southeast Orthopedics Clinic.
  Upon the ordered follow-up, the employee was evaluated by Alan Wolf, M.D., who indicated x-rays showed possible distal tibial, medial avulsion flecks.
  Dr. Wolf estimated the employee would be off work for approximately two months.

By September 15, 2005, x-rays showed no signs of acute fracture in the employee’s left ankle.  The employee thought his spine was misaligned and causing left knee and ankle problems.  Dr. Wolf indicated the employee was improving, but due to his subjective complaints of discomfort renewed the employee’s work restriction for six weeks.  Dr. Wolf directed the employee to return to his initial treating physician for any back problems he was experiencing.

On October 4, 2005, Dr. Wolf reviewed information concerning the employee’s job provided to him by Alaska National Insurance Company.  Dr. Wolf opined the employee was able to perform limited duty work since his office has been moved to the main floor and he would not have to climb stairs.

The employee was referred to Cary S. Keller, M.D., F.A.C.S.M., by William Anthes, M.D., for a consultation regarding the employee’s left ankle, knee, hip and back pain.  Dr. Keller indicated the employee needed further diagnostic evaluations to include x-rays and a MRI
 of the employee’s left ankle, left knee and lumbrosacral spine; an EMG and a nerve conduction velocity examination of the employee’s left lower extremity; a KT1000 performed by an experienced physical therapist; a Doppler ultrasound evaluation of the employee’s left leg edema; and consultation with a neurologist and/or neurosurgeon.
  Many of the evaluations recommended by Dr. Keller were conducted.

Dr. Anthes released the employee to return to regular work on December 29, 2005.

Dr. Keller opined that it was more likely than not that the employee’s July 8, 2005 work injury was a substantial factor in causing the employee’s back pain, aggravating the employee’s hip pain, and causing the left knee and ankle injuries.

On February 20, 2006, Dr. Keller indicated the employee’s injuries as a result of his work injury were stable and that rating could be performed.  The employee requested rating of his ankle.  Dr. Keller indicated liability of the “other injuries is a matter of argument and discussion at this time.”

The employee’s medical history includes a hemangioblastoma, which was removed surgically in 1996 from the cerebellopontine angle.  Another lesion, approaching the optic apparatus and possibly compromising his vision was removed in 2002.  Following the employee’s initial surgery, he had decreased sensation in his left thigh, in addition to groin and deep pelvis pain thought to contribute to rectal spasms.  MRIs taken in September 2005, including the 
T-spine, C-spine and brain, revealed multiple nodules that were stable.

II.  RELEVANT PROCEDURAL HISTORY 

. . . .

On October 17, 2005, the employee filed a petition for a protective order.  The employee asserted the employer’s release of medical records was too broad as it requested medical information that did not pertain to the employee’s work injury.  Additionally, the employee requested that clarification be noted in his medical records filed with the Board and requested that all confidential, personal medical information released to the insurer in violation of HIPAA
 be removed from his records with the Board and properly disposed of.
  The employer opposed the employee’s petition seeking protection from execution of a medical release.
  Based upon what the employer characterized as an expansion of the employee’s claim for his left ankle to include other body parts, the employer broadened its release to include medical records it felt necessary to investigate the employee’s expanded complaints.

Also on October 17, 2005, the employee filed a petition to amend his report of injury.  After receiving an amended copy of the report of injury
 from the insurer, the employee noted the employer stated there are injuries other than originally reported and the employer stated it is unaware of any incident that generated knee, hip and spine injuries.  The employee asserted these injuries were reported, were part of the emergency room records and requested that the information be entered in an amended report.
  The employer opposed the employee’s petition to amend the amended injury report.  The employer asserted the employee failed to properly serve the employer, that the employee’s petition to amend was time barred under AS 23.30.108, and that the employee’s petition sought relief the Board is not authorized to grant.

The employee filed a report of injury on July 13, 2005.   The employee’s report of injury does not indicate in Question 14 the type of injury, illness or body part injured; however, a check mark indicates that the injury occurred on the employee’s left side.  Question 15, Describe How the Injury or Illness Happened, was answered as follows:  “I twisted and broke my left ankle between two rocks while surveying for City of Ketchikan Public Works Engineering.  (See Attachment “A”).  Attachment “A” is the employee’s “Explanation of Accident,” which states, in part:

I twisted my left ankle between two large and slippery rocks while performing a bathymetric survey of Bar Harbor’s boat launch and surrounding area, obtaining grid like contours from the water’s edge to the boat launch area.  I was holding the “Rod” while Jhunne Gabor was obtaining the data points on the Total Station.  While holding the “Rod”, with a mirror prism, my left foot slipped between two rocks and became wedged; forcing my body weight to distorted my ankle and part of my tibia, fibula and my metatarsals.

The July 11, 2005 emergency room medical record indicates the employee’s chief complaints were injury to his left ankle and left hip and that the employee also mentioned an injury to his pelvis.

At hearing, the employee and Mrs. Deatherage, his wife, testified that on October 27, 2005, Patty Wilson, an Adjuster for Alaska National Insurance Company, took the employee’s statement.  The employee and Mrs. Deatherage testified that when Ms. Wilson took the employee’s statement, it was a recorded conversation; that it lasted approximately two and a half hours; that Ms. Wilson reminded the employee he was under oath when she changed the tape; that the employee was asked questions regarding his ankle condition and medical issues going back to the time the employee was a little boy. 

II. THE PARTIES’ ARGUMENTS

A. The Employer

The employer asserts that the employee’s refusal to sign medical releases and to participate in deposition has brought the discovery process to a halt and has caused undue prejudice to the employer.  The employer describes the dispute between the parties as one over “the compensability of Deatherages’s claims regarding the alleged injuries to his multiple body parts other than the initially claimed sprained ankle.”
  The employer asserts that because the employee refused to execute releases or participate in discovery, the employer has been unable to ascertain the specifics of the employee’s allegations or develop evidence regarding the material issue of the employee’s medical history and its relation to the employee’s claimed injuries.  The employer asserts that the employee’s refusal to cooperate in discovery is willful and egregious.  The employer argues that dismissal of the employee’s claim is appropriate based upon the employee’s refusal to cooperate with discovery and requests that the Board dismiss the employee’s claim.

The employer acknowledged that the Act does not permit parties to engage in formal discovery proceedings, unless a written claim for benefits is filed.  The employer argued that the employee’s petition requesting that his injury report be amended to expand the base of the employee’s report of injury is tantamount to a claim.  The employer asserted at hearing that the Board has, in the past, accepted such a petition as a formal claim.  The employer asserts that the employee’s petition constitutes a substantive change as he is requesting benefits for body parts other than those listed on his initial report of injury.  In viewing the employee’s petition as a claim, the employer argued the employee is obligated to fully cooperate with the discovery process.  The employer asserts that the inappropriate actions of the employee have imposed undue hardship on the employer and prejudiced its right to discovery.  

The employer requests that the Board find the employee’s petition to amend the report of injury is a formal claim to expand the base of the employee’s report of injury, which has the effect of a written claim under 8 AAC 45.050(b).  The employer requests that the employee be compelled to cooperate in discovery.  The employer requests sanctions in the form of an order from the Board awarding the costs of the employer’s trip to Ketchikan to take the employee’s deposition.  Finally, the employer requests that the employee’s claim be dismissed.

In addressing the Board’s acceptance of petitions such as that filed by the employee as formal claims, the employer relies upon Jonathan v. Doyon Drilling.
  The employer looks to the Alaska Supreme Court’s recognition in the Jonathan decision that the Act does not clearly define the term “claim” and that, as a consequence, the term has taken on different meanings, depending upon the circumstances and the applicable statute.  The employer acknowledges that under Jonathan, for purposes of the statute of limitations under AS 23.30.105(a) and .110(c), claim means a written claim prepared on a Board form, currently known as a Workers’ Compensation Claim.  Additionally, the employer points to the Court’s acceptance of any correspondence from which it can reasonably infer a claim is being filed for purposes of meeting the statute of limitations under AS 23.30.105(a).

The employer cites Morrison-Knudsen Company v. Vereen,
 which affirms a ruling of the Superior Court affirming the Board for the proposition that a letter can be sufficient to establish a claim for purposes of the initial statute of limitations in AS 23.30.105(a).

The employer asserts the employee has been gathering information and building a case against the employer.  The employer argues that the employee should not be allowed to engage in such information gathering without affording the employer an opportunity to investigate.  The employer’s memorandum in support of petition for sanctions and to compel asserts that because the employee has refused to execute releases and refused to testify at deposition, the employer has been unable to ascertain the specifics of the employee’s allegations or to develop evidence regarding material issues such as the employee’s medical history relating to the employee’s work related injuries.  The employer asserts the employee is derailing the discovery process and causing unfair prejudice to the employer by preventing it from proceeding with the investigation and defense of the employee’s claim.

B. The Employee

The employee argues that his petition to amend the employer’s amended report of injury was submitted on the Board’s Form 07-6111, Petition, which contains the following language, “Do Not Use As A Claim For Benefits.”  Accordingly, the employee asserts his petition does not constitute a claim and, therefore, the employer is not entitled to insist that the employee submit to a deposition.  

The employee relies upon Arline v. Evergreen International Aviation,
 as it corroborates the employee’s argument that the Act does not permit the parties to engage in formal discovery proceedings unless a written claim for benefits has been filed under 8 AAC 45.050(b).  The employee notes that the Arline decision has also been followed in Howard v. State of Alaska.

The employee argues that despite the proposition in the Vereen
 case, “that a letter can be sufficient to establish a claim,” the Supreme Court does not hold a mere letter is a claim; instead, the employee argues, that an informal writing “which discloses an intention to assert a right to compensation…or any correspondence from which it may reasonably be inferred that a claim for compensation is being made shall be interpreted as a claim.”  The employee asserts that his letter of October 17, 2005, which the employer maintains is a claim for compensation, makes no reference to compensation.

The employee further asserts that recognizing the difference between “injury” and “compensation” is fundamental to the Act.  The employee points out the difference in the definition of compensation and injury as follows:  “ ‘[C]ompensation’ ‘means the money allowance payable to an employee or the dependents of the employee as provided for in this chapter, and includes the funeral benefits provided for in this chapter.’ ”
  The employee notes “injury,” on the other hand, has a much different meaning and refers to the definition of injury under AS 23.30.395(17), which states:

“injury” means accidental injury or death arising out of an in the course of employment, and an occupational disease or infection which arises naturally out of the employment or which naturally or unavoidable results from an accidental injury; “injury” includes breakage or damage to eyeglasses, hearing aids, dentures, or any prosthetic devices which function as part of the body. . .”

The employee asserts that his October 17, 2005 letter makes no reference to “compensation,” “money allowance,” or “benefits” of any kind; that all references are simply to “injury”; and that the letter does not in any way, shape or form use the word “claim.”  The employee further asserts that the employer did not treat the employee’s October 17, 2005 letter as a claim but, rather, treated it as a notice of injury as evidenced by the employer’s November 17, 2005 opposition to petition to amend, amended injury report.  The employee asserts the employer did not file an answer to any claim for compensation; and that if the amended report of injury was considered a “claim,” then Board regulations would have required the employer to file an answer, which it did not.  

The employee argues that the employee’s deposition testimony should not be compelled because the employer was able to gather all the information it needed after it took the employee’s two and a half hour recorded statement.  The employee asserts the employer has not pointed to one single question that it wishes to ask the employee that has not already been asked and answered in the lengthy recorded statement.  

The employee argues that since the courts would not consider the employee’s petition and 
October 17, 2005 letter to be a claim and because the employer did not treat it as a claim, the Board should not consider it anything more than a simple notice of injury.  The employee argues the employer’s petition for sanctions should be denied.

III. ATTORNEY FEES

The employee filed an Affidavit of Fees on April 5, 2006, which was corrected on May 11, 2006 with the filing of a Corrected Affidavit of Fees.  The corrected affidavit itemizes 29.75 hours of attorney time at $300.00 per hour, for a total of $8,925.00 in attorney fees and 27.15 hours of paralegal time for $2,715.00 in costs.

Mr. Croft represented at hearing that a corrected fee affidavit would be filed.  He shared that his paralegal of many years departed her employment with his office to move to another country to be with her husband.  He commended his new paralegal, Jami Gartner, for stepping in and admirably taking over; however, indicated that they were experiencing some growing pains.

The employer objected to the attorney fee request asserting that it was difficult to understand the difference between the employee’s initial affidavit of fees, requesting $5,630.00, and his corrected affidavit, requesting $11,640.00.  The employer objected to payment of fees incurred in connection with the employer’s petition to disqualify Mr. Dalrymple and to payment of fees and travel costs associated with the hearing.  Lastly, the employer objected to payment of fees for time counsel spent reviewing information regarding an independent medical evaluation scheduled to take place after the April 11, 2006 hearings; asserting that this time spent was not pertinent to the issues before the Board.

The employee responded to the employer’s opposition.  The April 3, 2006 affidavit of fees reflected the initial time spent by employee’s attorney preparing for the April 11, 2006 hearing and drafting the hearing brief.  The May 8, 2006 corrected affidavit included time for additional hearing preparation, attendance at the hearing in Juneau, and travel back to Anchorage.  For the total 29.75 hours of attorney time, the time was spent in one of three ways: conferring with client and preparing for hearing, researching and writing brief and attending the hearing and travel.  Of the total attorney and paralegal time of 56.9 hours, 54.95 hours were spent between March 6 and April 11, 2006; equating 96.5 percent of the total time.  The employee asserts that 55 hours spent on his behalf to fight off dismissal of his right to compensation is appropriate and reasonable.  The employee asserts the Board has previously recognized that preventing dismissal of a claim is a benefit to the employee and has awarded fees to counsel who successfully defended against dismissal.
  The employee argues the Board should, in this matter, award fully compensable and reasonable fees.

The employee filed a Second Supplemental Affidavit of Fees on June 7, 2006, itemizing an additional 3.7 hours of attorney time at $300.00 per hour for a total of $1,110.00 in attorney fees, and 2.0 hours of paralegal time at 100.00 per hour for costs of $200.00.  The total of attorney fees and costs on the second supplemental affidavit is $1,310.00.
  The total costs and fees on the corrected and second supplemental affidavits is $12,950.00.  
The employer objected to the second supplemental affidavit of fees, arguing that the affidavit should not be considered because the record was closed.  Further, the employer objects because the employee sought fees for time spent on matters which were not the subject of the hearings held on April 11, 2006.  The employer argues that none of the time reflected on the second supplemental affidavit was time reasonable or necessarily incurred in connection with the April 11, 2006 hearing and thus should be rejected by the Board.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. DOES THE EMPLOYEE’S OCTOBER 17, 2005 PETITION TO AMEND THE JULY 13, 2005 REPORT OF INJURY CONSTITUTE A CLAIM UNDER 8 AAC 45.050?

The employer asserts the employee’s petition to amend the employer’s amended report of injury is a claim, thereby obligating the employee to fully comply with discovery.  As an initial matter, to determine whether the employer is entitled to depose the employee, for guidance, the Board looks to previous decisions and orders in which the issue has been addressed.  

In Arline v. Evergreen International Aviation, Inc.,
 the Board found that unless the employee has actually filed a claim, the employer is not entitled to compel the employee's deposition.  The panel looked to the Alaska Rules of Civil Procedure (“ARCP”) to determine when one party is entitled to discover facts via deposition from an adverse party.  The Board found, in relevant part, as follows: 

Under Civil 2 there is one form of action known as a civil action.  A civil action is commenced by a plaintiff filing a complaint with the court.  Civil Rule 3(a).  The general rules of pleading require a complaint contain a short, plain statement of the claim showing the pleader is entitled to relief and a demand for judgment for the relief.  Civil Rule 8(a).  Once the issues are joined by defendant's answer, and after the parties have complied with the disclosure and meeting requirements of Civil Rule 26, "[a] party may take the testimony of any person, including a party, by deposition upon oral examination without leave of court . . . .  Civil Rule 30(a)(1).  If a party is entitled to take the deposition of a person under the foregoing rules, the party seeking the deposition may move the court for an order to compel this discovery. Civil Rule 37.

Finally, even when a civil action has not been commenced, Civil Rule 27 allows a potential party to petition for an order to depose a person to perpetuate their testimony.  If the petitioner's pleading demonstrates the facts required by Civil Rule 27(a)(1), and the court is satisfied that the perpetuation of testimony "may prevent a failure or delay of justice," the court shall order the deposition. Civil Rule 27(a)(3).

In Arline, the Board found, for purposes of the Board’s authority to order an applicant to attend a deposition, that certain proceedings before the Board are analogous to a “civil action” before the courts.
  Under 8 AAC 45.050(a), “[a] person may start a proceeding before the Board by filing a written claim or petition.”  Consistent with the Board's approach in Arline, before we can order the employee to attend a deposition requested by the employer, in accordance with ARCP 30(a)(1) and ARCP 37, if we must find a written claim or petition has commenced a proceeding analogous to a civil action.

In Jonathon v. Doyon Drilling, Inc.,
 the Alaska Supreme Court determined that under the Act, “claim” is used to describe two distinct concepts:  (1) the general right to compensation; and (2) the pleading that must be filed if benefits are controverted.  The Board's regulations reflect the Supreme Court's dichotomy in providing two definitions of “claim.”  Under 8 AAC 45.900(5), “claim,” in its broadest sense, is any matter over which the Board has jurisdiction.  In Arline, the Board found, in a more limited sense, “claim” means a pleading in a litigated case.
  8 AAC 45.050(b)(1) provides:

A claim is a written request for benefits, including compensation, attorney's fees, costs, interest, reemployment or rehabilitation benefits, rehabilitation specialists or provider fees, or medical benefits under the Act, that meets the requirements of (4) of this subsection.  The board has a form that may be used to file a claim,  In this chapter an application is a written claim.

Further, they found that a “claim” as defined in 8 AAC 45.050(b)(1) is analogous to a civil action.
  The Board, has consistently found the Act does not permit parties to engage in formal discovery proceedings, unless a written claim for benefits is filed under 8 AAC 45.050(b).

In the instant matter, we find the employee has not filed a written claim for benefits under 
8 AAC 45.050(b).  We find that the employee’s petition to amend the employer’s amended report of injury in not a request for benefits and does not equate to a civil action, as the employee is not asserting he is entitled to relief or demanding judgment for any relief.  

Further, we find that the employer has not established a need to take a deposition prior to the commencement of a claim for the purposes of perpetuating or preserving testimony.  A deposition may be used in those “situations where, for one reason or another, testimony might be lost to a prospective litigant unless taken immediately.”
  We do not find that to be the situation in the instant matter.  

Rule 27(a) has been read in both federal and state courts to restrict depositions that are requested for a reason aside from an effort to preserve testimony concerning facts already known to the potential litigant.
  We find, in the instant case, that the employer’s desire to take the employee’s testimony is to ascertain that information the employee has been gathering to “build his case” against the employer.  The Board finds the employer’s petition is not intended to preserve or perpetuate testimony concerning facts already known to the employer.
  The Board finds credible the employee’s and Mrs. Deatherage’s testimony that the employer took a two and a half hour recorded statement from the employee on October 27, 2005, pursuant to which the employer was able to acquire information regarding the employee’s work injury and other medical conditions from the time the employee was a child.
  As such, the Board finds the employer has had sufficient opportunity to conduct informal discovery in this matter.  The Board concludes, based upon the facts of this case that the perpetuation of the employee’s testimony will not serve to prevent a failure or delay of justice.  

Having found the employee’s petition to amend the employer’s amended report of injury in not a claim under 8 AAC 45.050 and that that the employer’s petition is not intended to preserve or perpetuate testimony to prevent a failure or delay of justice, the Board shall not grant the employer’s request to compel the employee’s deposition or for the imposition of sanctions.

II.  Attorney Fees and Costs

AS 23.30.260 provides, in part:

Penalty for receiving unapproved fees and soliciting.  A person is guilty of a misdemeanor . . . if the person (1) receives a fee, other consideration, or a gratuity on account of services rendered in respect to a claim, unless the consideration or gratuity is approved by the board or court . . . .

AS 23.30.145(a) provides, in part:

Fees for legal services rendered in respect to a claim are not valid unless approved by the board, . . . .  When the board advises that a claim has been controverted, in whole or in part, the Board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services provided, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

AS 23.30.145(b) provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

The employee is seeking actual attorney fees under AS 23.30.145. The Alaska Supreme Court noted in Williams v. Abood
 as follows: 

We have held that awards of attorney's fees under AS 23.30.145 "should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them."  However, this does not mean that an attorney representing an injured employee in front of the board automatically gets full, actual fees. We held in Bouse v. Fireman's Fund Insurance Co. that an employee is entitled to "full reasonable attorney's fees for services performed with respect to issues on which the worker prevails." (Footnote omitted) 

Further, the award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings. As we have noted, the objective of awarding attorney's fees in compensation cases is to ensure that competent counsel are available to represent injured workers.
  This objective would not be furthered by a system in which claimants' counsel could receive nothing more than an hourly fee when they win while receiving nothing at all when they lose.
 

Based on our review of the entire record, we find that the employee’s attorney has successfully defended against the employer’s petition to compel discovery, impose sanctions and, in the alternative, to dismiss the employee’s case.  We find the employee’s attorney has successfully obtained a benefit for the employee.  The Board finds the employer’s petition required the employee to retain legal counsel.  The Board finds the employee defended himself against the employer’s petition to compel discovery, impose sanctions and to dismiss his case, in the pursuit of his right to bring a claim against the employer in the future. Further, we find the employee’s attorney has provided valuable legal services that were of material benefit to the employee in defending against the employer’s petition.  The Board concludes, under the circumstances of this case that we may award attorney's fees under AS 23.30.145(b).  

The Board concludes the employee is entitled to receive compensation for his attorney’s fees.  The Board finds there is a strong policy rationale for providing attorney’s fees to employees’ attorneys who successfully defend against petitions to dismiss.  The policies underlying the attorney fees statute further support our conclusion.  AS 23.130.145 provides for attorney's fees in order to ensure that injured workers are able to obtain effective representation.
  The court has also instructed us to award fees recognizing the contingency nature of fees for attorneys representing employees.
  Further, the Court has found that where an employer “create[s] the employee’s need for legal assistance”, the employer is required to pay attorney fees.
  We can also award attorney fees for non-monetary benefits secured or protected by an attorney.
  

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell,
 held that the Board’s attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  AS 23.30.145(b) requires the award of attorney fees and costs to be reasonable.  Our regulation 8 AAC 45.180(d) requires a fee awarded under AS 23.30.145(b) be reasonably commensurate with the work performed.  

In light of these legal principles, we have examined the record of this case, including the written itemization of fees and costs in the employee's attorneys' affidavits of fees.  We find the employee seeks an award of reasonable and fully compensable attorney fees under AS 23.30.145(b) for defending against the employer’s petition to compel discovery, impose sanctions and dismiss the employee’s case.

The employee submitted affidavits of itemized attorney fees totaling 33.45 hours of attorney time at $300.00 per hour, and costs for paralegal time totaling 29.15 hours at $100.00 per hour.  
AS 23.30.145(b) requires the award of attorney's fee and costs be reasonable.  Our regulation 
8 AAC 45.180(d) requires a fee awarded under AS 23.30.145(b) be reasonably commensurate with the work performed.  It also requires that the Board consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.  In our awards, the Board attempts to recognize the experience and skills exercised on behalf of injured workers, and to compensate the attorneys accordingly.
  

The Board finds Mr. Croft’s participation was instrumental in clarifying the law and issues with respect to the employer’s petition to disqualify Workers’ Compensation Officer Dalrymple, in addition to the employer’s petition to compel discovery, impose sanctions and dismiss the employee’s case.  The Board finds a successful defense against the employer’s petition of considerable benefit to the employee.  We find Mr. Croft was a strong and effective advocate for his client.  His brief and presentation of the employee’s position were detailed, thorough, and of great assistance to the Board.  Accordingly, the Board concludes the employee is entitled to receive payment of his attorney fees, as well as costs for obtaining this benefit.
  

The Board has considered the employer’s objection that some of the itemized attorney hours and itemized paralegal hours were expended on issues not before the Board on April 11, 2006.  

The Board shall now address the time and costs itemized by the employee’s attorney and determine those tasks and hours related to the issues before the Board; specifically, the employer’s petition to disqualify the workers’ compensation officer, the employer’s petition to compel discovery, impose sanctions and dismiss the employee’s case, and the employee’s entitlement to reasonable attorney fees and costs.

The Board finds that all costs, time and tasks itemized on the May 8, 2006 Corrected Affidavit of Fees are related to the issues before the Board, with the exception of .5 hours of attorney time and .6 hours of paralegal time spent on issues regarding an employer’s medical evaluation.  On the corrected affidavit, the Board finds 29.25 attorney hours and 26.55 paralegal hours were spent on issues before the Board for a total of $11,430.00.  

The Board finds 3.7 hours of attorney services provided to the employee and itemized on the June 2, 2006 Second Supplemental Affidavit of Fees are related to the issues before the Board, for total attorney fees under this affidavit of $1,100.00.  The Board finds the majority of paralegal time itemized on the June 2, 2006 Second Supplemental Affidavit of Fees is related to matters other than those before the Board on April 11, 2006.  We note that a total of .5 hours were spent on June 2, 2006 by the paralegal making a call to Ted at the Workers’ Compensation Board regarding answer to claim; a conference with Mr. Croft of an unspecified nature; and preparation of the second supplemental affidavit of fees.  The Board finds that of these tasks, only the preparation of the affidavit is related to the issues before the Board and that .2 hours is a reasonable length of time for this task, for total costs under the second supplemental affidavit of fees of $20.00.

The Board concludes, under AS 23.30.145(b), that we must make an award to reimburse costs and reasonable attorney's fees.  The Board finds 32.95 hours of attorney's time for total attorney fees of $9,885.00, and total paralegal time of 26.75 hours for costs of $2,675.00 reasonable.  The Board shall order the employer to pay the employee's attorney a reasonable fee of $9,885.00 and reimburse costs in the amount of $2,675.00.

`

ORDER

1. The employer’s petition for an order to compel the deposition of the employee, for sanctions and costs and to dismiss the employee’s case is denied and dismissed.

2. The employer shall pay the employee’s attorney fees in the sum of $9,885.00 and legal costs of $2,675.00 pursuant to AS 23.30.145.

Dated at Juneau, Alaska on August  4, 2006.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of BERNARD J. DEATHERAGE, SR. employee / respondent; v. CITY OF KETCHIKAN, employer; ALASKA NATIONAL INSUANCE CO., insurer / defendants; Case No. 200510435; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, on  August  4, 2006.
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� 7/13/05 Report of Occupational Injury or Illness.


� 7/11/05 Emergency Room Note, Ketchikan General Hospital, Dr. Meloche.


� 7/11/05 Emergency Room Note, Ketchikan General Hospital, Dr. Meloche.


� 7/12/05 Emergency Room Note, Ketchikan General Hospital, Dr. Meloche.


� 7/12/05 Ketchikan General Hospital, General Instructions with ExitWriter, Dr. Kirchner.


� 7/14/05 Southeast Orthopedic Clinic, Dr. Wolf.


� Id.


� 9/15/05 Chart Note, Southeast Orthopedic Clinic, Dr. Wolf.


� 10/4/05 Letter to Alaska National Insurance Company from Dr. Wolf.


� Magnetic Resonance Image.


� 11/13/05 Orthopedic Evaluation, Dr. Cary.


� 12/29/05 Release to return to regular work for Bernard Deatherage, Dr. Anthes.


� 1/9/06 Letter to Michael Jensen from Dr. Keller.


� 1/20/06 Orthopedic Consultation Report, Dr. Keller at 3.


� 10/19/05 Chart Note, Dr. Anthes.


� Health Insurance Portability and Accountability Act of 1996.


� 10/17/05 Letter to the Board from Bernard Deatherage, attached to the petition for protective order.


� 11/17/05 Opposition to Petition Seeking Protection.


� Id.


� The Board notes that its file does not contain an amended copy of the “Report of Occupational Injury or Illness.”


� 10/17/05 Petition with attached letter.


� 11/17/05 Opposition to Petition to Amend, Amended Injury Report.


� 7/11/05 Emergency Department Note, Dr. Meloche.


� 1/25/06 Employer’s Brief in Support of Petition for Sanctions and to Compel.


� 890 P.2d 1121 (Alaska 1995).


� Id., at 1123-1124.
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� AS 23.30.395(8).


� 3/6/06 Corrected Affidavit of Fees, Chancy Croft.


� 5/30/06 Opposition to Attorney Fee Request.


� Underwood v. Taywood-Berg-Reidel, JV and Houston Nana, AWCB Decision No. 06-0094 (April 25, 2006).


� 6/2/06 Second Supplemental Affidavit of Fees, Chancy Croft.


� AWCB Decision No. 98-0221 (August 24, 1998).


� Id., at 4-5.  Civil Rule 27(a)(1) requires the petitioner to show: (1) the petitioner expects to be a party to an action in a court of the state but is presently unable to bring it or cause it to be brought, (2) the subject matter of the expected action and petitioner’s interest therein, (3) the facts which the petitioner desires to establish by the proposed testimony and the reasons for desiring to perpetuate it, (4) the names or description of the persons petitioner expects will be adverse parties and their addresses the forest known, and (5) to the names and addresses of the persons to be examined in the substance of the testimony which the petitioner expects to elicit from each.


� Id., at 5.


� 890 P.2d at 1124 (construing the meaning of “claim” as used in AS 23.30.110).


� AWCB Decision No. 98-0221 (August 24, 1998), at 5.


� Id.


� See Arline v. Evergreen International Aviation, Inc., AWCB Decision No. 98-0221 (August 24, 1998); Granus v. William P. Fell, DDS, AWCB Decision No. 99-0016 (January 20, 1999); Cates v. Real Estate Services, �AWCB Decision No. 03-0145 (June 24, 2003); Howard v. State of Alaska, AWCB Decision No. 99-0026 �(February 4, 1999).


� McNett v. Alyeska Pipeline Service Co., 856 P.2d 1165 (Alaska 1993), quoting Ash v. Cort, 512 F.2d 909, 911 (3rd Cir. 1975) (citing Petition of Ferkauf, 3 F.R.D. 89, 91 (S.D.N.Y. 1943)).


� Id.  See also Harmon v. Mercy Hospital, 460 N.W.2d 404, 406 (N.D. 1990).


� See ARCP 27(a)(1).  See also Cates v. Real Estate Services, AWCB Decision No. 03-0145 (June 24, 2003).


� AS 23.30.122.


� 53 P.3d 134,147 (Alaska 2002).


� Wien Air Alaska v. Arant, 592 P.2d at 365-66.  


� Wise Mechanical Contractors v. Bignell, 718 P.2d 971,975 (Alaska 1986).


� Underwater Construction, 884 P.2d at 159.  Wien  Air Alaska v. Arant, 592 P.2d 352, 365-66 (Alaska 1979), overruled on other  grounds, Fairbanks N. Star Sch. Dist. v. Crider, 736  P.2d 770  (Alaska  1989).


� Bailey v. Litwin Corp., 780 P.2d 107 (Alaska 1989).


� Underwater Construction, at 159, citing  Haile v. Pan American World Airways, Inc., 505 P.2d 838,  842  (Alaska  1973) (Rabinowitz, J., dissenting  in  part, concurring  in  part).


� See Denuptius v. Unocal, AWCB Decision No. 00-0030 (February 10, 1998).


� 718 P.2d 971, 974-975 (Alaska 1986).


� See, Id., at 974-; and Gertlar v. H & H Contractors, Inc., AWCB Decision No. 97-0105.


� AS 12.30.145, 8 AAC 45.180
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