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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	MARY ELLEN C. FELIX, 

                                        Employee, 

                                             Applicant,

                                                   v. 

IMMEDIATE CARE, INC.,

                                        Employer,

                                                   and 

ALASKA NATIONAL INSURANCE 

COMPANY,

                                        Insurer,

                                             Defendants.
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)
	      FINAL DECISION AND ORDER

      ON STIPULATION

      AWCB Case No.  200226095
      AWCB Decision No.  06-0222

      Filed with AWCB Anchorage, Alaska

      on  August  11, 2006.


The Alaska Workers’ Compensation Board (“Board”) heard the parties’ Stipulation and Joint Request for Orders Accepting Stipulation and Canceling the Board Hearing Scheduled for July 12, 2006 on July 12, 2006, at Anchorage, Alaska.  Attorney Steven Constantino represented the employee.   Attorney Jeffrey Holloway represented the employer and insurer.(“Employer”)  The record closed at the conclusion of the hearing.


ISSUE

Is the employee entitled to preauthorization for shoulder surgery pursuant to 
AS 23.30.095 and AS 23.30.155(h)?


SUMMARY OF THE EVIDENCE
The employee, at age 48, injured her left shoulder while lifting a terminal cancer patient who had fallen in a tub.  The employee worked as a personal care assistant for the employer.  The date of injury was November 30, 2002.
  She reported the injury to her supervisor and began treatment with Greg Sternquist, D.C.
  The employee continued to work but her symptoms did not resolve.  

The employee sought evaluation from Brett Mason, D.O.
  On August 27, 2003, the employee gave the employer written notice of the injury.
  An MRI
 done August 28, 2003 showed rotator cuff tendonosis and labrum detachment.
  In his October 7, 2003, Dr. Mason concluded that the employee was a good candidate for arthroscopic surgery.

In March 2004, the employer initiated benefits and paid past temporary total disability (TTD) and temporary partial disability (TPD), with penalties.
  On March 17, 2004, the employee underwent her first arthroscopic surgery which was a glenoid labral tear repair.
  The surgery was performed by Robert Hall, M.D.  The procedure involved use of “Arthrex” tacks to reattach tissues.  Dr. Hall reported that the “glenoid and humeral head were in pristine condition.”  

When the employee’s condition did not improve after surgery, Dr. Hall referred the employee to Robert Valentz, M.D., a board certified pain specialist.  He saw her on May 24, 2004 and observed that she was experiencing constant left shoulder pain radiating into her arm, forearm and hands with occasional radiation along the left side of her neck and headaches.
  The employee was referred to specialized physical therapy at Advanced Sports Therapeutics.

While undergoing physical therapy, the employee was diagnosed with degenerative disc disease.
  The employee underwent two epidural injections without relief.  She then was advised not to return to physical therapy.
  When Dr. Valentz saw the employee again, he was perplexed over her worsening symptoms and suggested that they might be related to inflammatory synovitis secondary to dissolvable implants, i.e. the Arthrex dissolvable surgical tacks.

On July 1, 2004, Dr. Hall performed his second arthroscopic surgery.
  His findings noted multiple adhesions near the shoulder joint.  His report indicated the previously placed tacks were evident but the heads were no longer present.
  He noted chondral damage to the glenoid and part of the humeral head which he debrided back to stable tissue.

After the employee continued to have problems with her shoulder, Dr. Hall referred her to Scott Steinmann, M.D., an orthopedic surgeon specializing in shoulder surgery at the Mayo Clinic.
  After receipt of the Mayo Clinic referral, the employer conducted a panel EME.
  Wilhelmina Korevarr, M.D., a pain management specialist, determined that the employee’s condition was related to mestatizing breast cancer.  She ruled out RSD (reflex sympathetic dystrophy).
  The other physician, Andrew Sattel, M.D., an orthopedic surgeon, opined that the employee was not medically stable, noted that she had been referred to the Mayo Clinic and suggested that she should be evaluated by an orthopedic shoulder specialist.

The employee was seen at the Mayo Clinic for further evaluation.  On January 11, 2005, the employee underwent her third shoulder surgery.  The operative report stated, in part:


It was obvious there was almost a full-thickness loss of cartilage on the glenoid side, and there were areas of full thickness loss of cartilage on the humeral side with significant fraying of the cartilage…This was not a traumatic type of displacement of cartilage but simply wear of cartilage down to subchondral bone in one area and just wear of the cartilage over the general areas of the humeral head…after careful dissection of the synovium under the rotator cuff medical to the glenoid rim, we were able to pull out the two arthoscopic tacks that were seen on the MRI.

Dr. Steinmann indicated to the employee that if she did not realize significant improvement from tack removal, the next option would be shoulder replacement surgery.

The employee returned to Alaska and continued to undergo various treatments including drugs, acupuncture, injections and physical therapy.  The employer indicated that although it would not authorize the employee to return to the Mayo Clinic, it would authorize her shoulder to be evaluated by a specialist in Seattle.  Dr. Valentz referred the employee to Fredrick Matsen, M.D., a shoulder specialist at the University of Washington, but he was not able to see her.  Dr. Valentz then referred the employee back to Dr. Mason who suggested a possible EMG study to evaluate the neurological status of the left shoulder.
  Dr. Valentz also referred the employee to Larry Kropp, M.D., a pain specialist for CRPS.
  Dr. Kropp evaluated the employee and concluded, “I think under the circumstances she would benefit from a surgical eval for a total or partial arthroplasty.”

Dr. Valentz also referred the employee to Richard Kirby, M.D., an orthopedic surgeon in Seattle, to see if shoulder replacement for the employee would be appropriate.
  Dr. Kirby ended up conducting an EME for the employer.  He did not rule out a shoulder replacement but recommended that such a procedure not be done while the employee was on narcotic pain medication.
  On August 11, 2005, the employee again saw Dr. Valentz who recommended total shoulder the employee again saw Dr. Valentz who recommended total shoulder replacement.
  The employee was also evaluated by Robert Burks, M.D., an orthopedic surgeon at the University of Utah.  He recommended that the employee continue with Dr. Steinmann and get an arthoplasty of the left shoulder.
  

In November 2005, the employee was seen by EME Drs. Korevaar and Sattel again.  Dr. Korevaar concluded that there was nothing objectively wrong with the employee’s shoulder, that her scapular winging and lack of mobility were completely contrived and that she had completely recovered from the work injury and should be weaned off narcotic medications.
  The employee also saw Dr. Sattel again.  He disagreed with Dr. Korevaar and continued to believe the left shoulder replacement was reasonable.

On November 15, 2005, the employee saw Michael Gavaert, M.D., for EMG studies.  His EMG studies revealed “massive denervation, chronic in nature.”
  He concluded that the winging scapula was not secondary to disuse or pain inhibition but was the result of a neurologic lesion.

The employee sought a Second Independent Medical Evaluation (SIME) to gain additional information to address the complexity of the employee’s condition.  Thomas L. Gritzka, M.D., an orthopedic surgeon, performed an SIME on March 29, 2006.
  In his April 10, 2006 report, Dr. Gritzka diagnosed:

1. Status post arthroscopic surgery left superior labral anterior posterior tear ISLAP lesion), using bio-absorbable Arthrex staples.  (a) Failure of the bio-absorbable staples acting as intraarticular loose bodies.

2. Reactive inflammatory synovitis with arthrofibrosis left shoulder secondary to arthrotech [sic Arthrex] bio-absorbable staples.

3. Status post manipulation left shoulder under anesthesia and revision of left shoulder with arthroscopic debridement and release of adhesions, status post attempted debridement of left shoulder.

4. Probable left supraspinatus nerve palsy.

5. Left long thoracic nerve palsy; profound left scapular winging with electromyographic evidence of serratus muscle denervation.

He concluded that these conditions were on a more probable than not basis work related.
  He opined that the biodegradable surgical tacks had not worked out well and that the loose tacks removed by Dr. Steinmann abraded her joint surfaces.  He concluded that left shoulder replacement was a reasonable medical option and that it would probably be a two-stage procedure.
  He also opined that the tacks may have caused an inflammatory reaction within the joint that resulted in atypical shoulder pain, stiffness and fibrosis and probably caused chemical as well as mechanical deterioration of the joint surfaces.
  He also explained that the employee’s scapular winging is a condition usually caused by injury to the long thoracic nerve which is a recognized complication of shoulder surgery.  He concluded on a more probable than not basis that the long thoracic nerve palsy, serratus anterior denervation and scapular winging were complications of Dr. Hall’s surgeries and were work related.  He deferred to Dr. McCormack regarding treatment of the conditions and noted that any nerve treatment should be preceded by additional EMG studies.
  Dr. Gritzka concluded the employee was not medically stable, required shoulder replacement, was not yet ratable and would not reach medical stability until six to eight months after her last shoulder surgery.  He also concluded that Dr. Valentz’ treatment regime was reasonable until all her shoulder, nerve, and inflammatory conditions had been fully treated.

Bruce McCormack, the Board’s SIME neurosurgeon, evaluated the employee’s long thoracic nerve condition.  He reported that the scapular winging was due to the long thoracic nerve injury with glenohumeral instability.
  He opined that the work injury was responsible for all conditions he diagnosed and that the employee was not medically stable.
  He recommended a surgical procedure to transfer the sternal head of the petoralis major tendon to the inferior angle of the scapula to eliminate winging and reduction of pain.
  He also concluded that Dr. Valentz’ medication regime was reasonable treatment for the employee in her medically unstable condition.

On May 8, 2006, Dr. Gritzka submitted an addendum to his report.  He recommended an evaluation of the employee’s mental status and further EMG studies to understand the status of her scapular winging.

On June 8, 2006, the employer filed a Notice of Withdrawal of Controversions.
  Among other things, after receipt of the SIME reports, the employer agreed to authorize some TTD, past medical expenses, the medical care recommended by the Board’s SIME physicians and agreed to pay partial attorney fees.

The matter was set for hearing on July 12, 2006 regarding the employee’s claim for TTD from August 1, 2005 forward, medical treatment and attorney’s fees and costs.  After discussion on the question of preauthorization for surgery, the parties entered into a draft stipulation regarding preauthorization of shoulder surgery.   

After the July 12, 2006 hearing, the parties submitted a Stipulation and Joint Request for Orders Accepting Stipulation and Cancelling Hearing Scheduled for July 12, 2006.  The stipulation is signed by both parties.  It states that the employee injured her shoulder in the course of her work on November 30, 2002, that the parties agree that the employee’s left shoulder is compensable under the Alaska Workers’ Compensation Act, and that on June 8, 2006, the employer withdrew its controversions and agreed to pay unpaid past medical bills, TTD benefits and partial attorney fees.  The parties further agree to incorporate the June 8, 2006 “Notice of Withdrawal of Controversions” by reference as if set forth in the stipulation.  The parties further agree that the June 8, 2006 Notice of Withdrawal of Controversions and the facts and statements contained in this document should be approved by the Board.  The parties further agree that the employer will provide medical care to the employee as outlined in the reports of Dr. Gritzka and Dr. McCormack.  The employer agrees to pay for medical transportation, lodging and subsistence for the employee to attend such medical care in accordance with the Act.   The parties stipulate the employer’s agreement to preauthorize and furnish additional medical benefits shall be in accordance with the Act.  The employee agrees to pursue the additional reasonable and necessary medical care for her work injury with reasonable due diligence.  The parties retain the right to seek modification of the stipulation in accordance with AS 23.30.130 and accompanying regulations.  The partiers further agree that the hearing set for July 12, 2006 is not necessary at this time and should be cancelled.  The Board is requested by the parties to retain continuing jurisdiction to administer the agreement.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  REQUEST FOR AN ORDER ON THE STIPULATION

8 AAC 45.050(f) provides with respect to stipulations: 
(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, or to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the stipulation of facts. 

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. 

(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation. A stipulation waiving an employee's right to benefits under the Act is not binding unless the stipulation is submitted in the form of an agreed settlement, conforms to AS 23.30.012 and 8 AAC 45.160, and is approved by the board. 

(4) The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter as prescribed by the Act, any stipulation to the contrary notwithstanding. 

8 AAC 45.050(f)(1) requires that written stipulations of fact must be signed by all parties, and all parties have signed this document.  Accordingly, we will consider this stipulation of the parties under 8 AAC 45.050(f)(1).  Based on our review of the record, and on the parties’ stipulation of the facts regarding this case, we will exercise our discretion to issue an order in accord with 
8 AAC 45.050(f), as requested by the parties.  This order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to change the terms of this order, they must file a claim or petition with us to request modification of this decision and order under AS 23.30.130.

II.  REQUEST  FOR PREAUTHORIZATION FOR SURGERY

As 23.30.095(a) provides:

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement. It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require. When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits. The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer. Referral to a specialist by the employee's attending physician is not considered a change in physicians. Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated. Notice of a change in the attending physician shall be given before the change.
The presumption of compensability under AS 23.30.120(a) specifically applies to claims for medical benefits.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under subsection .095(a).
  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).

In the instant case, the assertions of the employee, the employee’s medical records and treatment by Dr. Valantz, Dr. Steinmann and others, and the statements of the parties in the stipulation, indicated the employee suffered an injury to her left shoulder at work on November 30, 2002.    We find this is sufficient evidence to raise the presumption of the compensability for the claimed medical benefits and for preauthorization for shoulder surgery.

The Board further finds that the employer has not rebutted the need for preauthorization for medical treatment.  The Board specifically rejects the medical opinions of Dr. Kirby in his August 3, 2005 report and the medical report of Dr. Korevaar issued November 1, 2005.  

The Board further finds by a preponderance of the evidence that the employee requires preauthorization for shoulder surgery based on the April 10, 2006 report of Dr. Gritzka, and his May 8, 2006 addendum, the report of neurosurgeon Bruce McCormack, dated March 27, 2006, the November 15, 2005 report of Dr. Gavaert, the November 3, 2005 report of Dr. Sattel, the August 11, 2005 report of Dr. Valentz and the October 13, 2005 report of Dr. Burks.

In our review of the record of this case, we find medical evidence to show the medical benefits to be received were continued treatment and/or care as the process of recovery may require. Based on our review of the record, we find the claimant is entitled to the stipulated preauthorization, pursuant to AS 23.30.095(a).
  The Board approves the June 8, 2006 Notice of Withdrawal of Controversions pursuant to 8 AAC 45.050(f).  The Board will retain jurisdiction over administration of this agreement.  The Board will also retain jurisdiction to attorney fees and costs pursuant to AS 23.30.145.


ORDER
1.     The Board approves the stipulation of the parties to preauthorize surgery for the employee in accordance with the terms of the stipulation pursuant to AS    23.30.095 and 8 AAC 45.050(f).

2. The joint petition of the parties for continuance of this matter under 8 AAC 45.074 is granted. The hearing scheduled for July 12, 2006 is cancelled.

3. The Board will retain jurisdiction over this matter to administer the agreement as well as authority to award attorney fees and costs.

4. The parties retain the right to seek modification of this stipulation in accordance with AS 23.30.130 and accompanying regulations.

Dated at Anchorage, Alaska on August  , 2006.





ALASKA WORKERS' COMPENSATION BOARD






Rosemary Foster, Designated Chair






Linda Hutchings, Member






Scott Bridges, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Stipulation in the matter of MARY ELLEN C. FELIX employee / applicant; v. IMMEDIATE CARE, INC., employer,   ALASKA NATIONAL INSURANCE COMPANY, insurer / defendants; Case No. 200226095; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on August 11, 2006.






Gail Rucker, Administrative Supervisor
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