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ALASKA WORKERS' COMPENSATION BOARD

           P.O. Box 115512
Juneau, Alaska 99811

	SHAWN R. PARNELL, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

INTERTEK TESTING SERVICES,

                                                  Employer,

                                                   and 

AMERICAN HOME ASSURANCE 

COMPANY,

                                                  Insurer,

                                                    Defendants.
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	       INTERLOCUTORY DECISION 

       AND ORDER

       AWCB Case No.  200421283
       AWCB Decision No.  06-0223

       Filed with AWCB Anchorage, Alaska

       on August 11, 2006.


The Alaska Workers’ Compensation Board (Board) heard the employee’s claim for temporary total disability (TTD), temporary partial disability (TPD), medical costs, penalty, interest and attorney fees and costs on July 12, 2006 at Anchorage, Alaska.  Attorney Robert A. Rehbock represented the employee.   Attorney Ali Moser Rahoi represented the employer and insurer.  The record closed at the conclusion of the hearing.


ISSUES
1.  Is the employee entitled to TTD pursuant to AS 23.30.185 for the period from November 18, 2004?

2.   Is the employee entitled to Temporary Partial Disability (TPD) pursuant to AS 23.30.200 for the period from  November 18, 2004 forward?

3.  Is the employee entitled to medical benefits and medical transportation costs pursuant to 
AS 23.30.095?

4.  Is the employee entitled to penalties pursuant to AS 23.30.155?

5.  Is the employee entitled to interest pursuant to 8 AAC 45.142?

6.  Is the employee entitled to an award of attorney fees and costs pursuant to AS 23.30.145?


SUMMARY OF THE EVIDENCE
The employer is a company that tests petroleum fuel at fuel storage facilities.  The employee worked for the employer as an on-call fuel surveyor until June 14, 2004 when he was driving home from work and was involved in an auto accident.  He was driving home after dropping off oil samples at the Tesoro refinery in Kenai when he fell asleep at the wheel.  His vehicle left the roadway and he hit a utility pole near K Beach Road in Soldotna, Alaska.  He was travelling at between 45-50 miles per hour. The employee was 32 years of age at the time of the accident. The employee was unclear as to the mechanism of injury related to his neck and shoulder.  He was wearing his seat belt at the time of the injury.  The employee experienced other injuries as a result of the accident but they resolved in the months following the accident.
 The employee was taken off work for two months.
  On June 29, 2004, the employee informed the employer of the possible work connectedness of the injuries he sustained in the crash.  The employer determined that as the injury had occurred while the employee was using his own vehicle in company work and after he was leaving work, the employer accepted compensability of the claim.
  The employee received TTD benefits from June 14, 2004 through November 4, 2004.  A report of injury was filed June 30, 2004.

The employee received care after the accident for all his injuries.
  He also received short and/or long term disability payments.  He saw Henry G. Krull, M.D., orthopedic surgeon, who released him to return to work on July 6, 2004 based on improvement in his knee and shoulder.
  On July 29, 2004, the employee saw Robert Valentz, M.D., of the Alaska Spine Institute, who recommended physical therapy for the employee’s spine and lumbar stabilization exercises for the neck and back.
  Dr. Krull prescribed physical therapy for his shoulder as well as for his thoracic and lumbar spine and neck.
  Physical therapy services were begun August 12, 2004.
  Dr. Valentz saw the employee again on August 24, 2004. The employee was taken off work for six weeks.
   On September 2, 2004, the employee was released to regular work by Dr. Krull.

On September 15, 2004, the employee underwent an MRI of the thoracic spine.
  It showed multiple small protrusions along the mid-dorsal spine with the largest being at T 7-8 with no significant mass effect on adjacent neural elements and no frank extruded discs.  The endplate irregularity at T 11 was consistent with Schmorl’s node, multi-level desiccation of disc material and intrinsically normal cord are identified.  Also on September 15, 2004, the employee again saw Dr. Valentz for mid back pain.
  His assessment was thoracic radiculopathy, thoracic pain, cervical pain which resolved and lumbar sprain/strain which seemed improved.  He recommended continued physical therapy, an MRI of the thoracic spine and possible epidural injection depending on the findings of the MRI.  

By October 2004, he had recovered except for back complaints and left shoulder complaints.
  These complaints were aggravated during periods of activity and improved with periods of physical inactivity.  On October 27, 2004, a shoulder MRI was performed.    It showed findings suggesting a displaced tear involving the anterior aspect of the glenoid labrum.
  

On October 7, 2004, an employer’s medical evaluation (EME)
 was performed. The EME physician was Steven Schilperoort, M.D., an orthopedic physician.
 His diagnoses included probable cervical strain associated with 6/14/04 motor vehicle accident, resolved with no permanent impairment of function, probable left shoulder strain associated with motor vehicle accident 6/14/04, resolved with no permanent impairment, multi-level thoracic spine degenerative arthritis evolutionary, degenerative in nature, pre-existing, not causally related to 6/14/04 episode, and probable mid and low back strain associated with motor vehicle accident of 6/14/04, resolved with no permanent impairment of function.
  He was not informed of the October 27, 2004 shoulder MRI. He opined that the employee’s restriction in thoracic spine motions was due to his multi-level thoracic spine degenerative condition.  He also opined that the only valid impairment is the thoracic spine motions which is based on pre-existing multi-level spondylosis degenerative arthritis.
 Dr. Schilperoort found the employee reached medical stability on September 15, 2004.  He found that the employee’s MRI scans were not significant and no epidural steroid injections as recommended by  Robert F. Valentz, M.D., pain  medicine specialist,
 were warranted.  He concurred with Dr. Krull’s release to work issued July 6, 2004 and felt the employee could return to work without restriction.  He found that the medial treatment rendered prior to September 15, 2004 was reasonable and necessary but not thereafter.  He did not agree with any referral to Dr. Valentz for pain management.  He chose September 2, 2004 for the date the employee’s cervical spine condition resolved. He felt the thoracic and lumbar condition resolved by September 15, 2004.
 Dr. Schilperoort opined that the employee could return to his job at the time of injury and that he had returned to pre-injury status.  He opined that there was no impairment related to the June 14, 2004 injury and any impairment the employee had was due to the thoracic spine motions which was due to the pre-existing multi-level spine degenerative arthritis condition.  All benefits were controverted based on the EME Schilperoort opinion.

On November 9, 2004, the employee again saw Dr. Valentz for mid thoracic pain.
  He found no evidence of a compression fracture.  His assessment, after review of the September 15, 2004 MRI, was thoracic radiculopathy, T8, thoracic pain and displacement of thoracic disc.

On November 30, 2004, the employee saw Dr. Krull.
  The employee was still experiencing problems with his left shoulder.  Dr. Krull referred him to Daniel McCallum, M.D., for a second opinion. 

The employee was seen by Dr. McCallum of Kachemak Bay Sportsmedicine & Orthopedics, on   December 13, 2004 for a second opinion. He received a cortisone shot for his left shoulder condition.
  Dr. McCollum noted that the MRI of the left shoulder was consistent with tendinosis.
 His diagnosis was suspected left rotator cuff tendonitis with outlet impingement secondary to left scapulothoracic dysfunction, which  is secondary to his mid-back problem.
  He did not think any labral finding was clinically significant. He did not believe operative intervention was indicated.  He noted that people in car accidents sometimes take a long time to get back to the way they remember themselves as being prior to the accident, requiring an average of one year.  Dr. McCollum opined that the car accident was related to the employee’s problem and that continued rehabilitation was indicated.   He recommended a follow up cortisone shot and then possible diagnostic arthroscopy if the nonoperative regime failed.  Dr. McCallum took the employee off work effective December 13, 2004.
  

On December 17, 2004, Dr. Krull completed questions submitted by the employee’s counsel regarding the employee’s condition.
  He opined that the employee was still being seen for aggravation of his conditions following the June 14, 2004 accident.  He further opined that the employee might need surgery and that he was not yet medically stable.  He indicated he did not do impairment rating and referred the employee to the Alaska Spine Institute for any future impairment rating.

A second report of injury was filed December 21, 2004.
 A workers’ compensation claim was filed seeking medical and medical transportation expenses.  The employee also sought TTD from November 18, 2004 and continuing to be offset for any periods in which the employee was receiving long term or short term disability from his employer.  TPD was also sought for two weeks when the employee was working.
  On December 24, 2004, the employee filed an additional workers’ compensation claim seeking penalties and interest on medical and 
TTD since November 18, 2004 based on no timely controversion and attorney fees and costs.
  For the year 2003, the employee had earnings of $8,297.00 from his father’s business, Parnell Operations and Maintenance.
  For the year 2004, the employee also had earnings of $6,080.00 in connection with employment with Parnell Operations and Maintenance.

On January, 3, 2005, the employee was released by Dr. Valentz to restricted work involving bending, lifting and twisting.
 The employee saw Dr. Krull again on January 27, 2005.  Dr. Krull noted no significant change since his last visit.  He released the employee to light duty.

The employee was seen by Dr. Valentz on March 10, 2005.
  He disgnosed thoracic radiculopathy, thoracic pain and thoracic disc displacement.  He recommended anti-inflammatories and an epidural steroid injection which the employee was reluctant to pursue due to insurance issues.

On March 13, 2006, a prehearing conference was held and the matter was set for hearing on July 12, 2006.

The employer provided Dr. Schilperoort additional items to review regarding the employee’s condition.
  Many of the items related to the employee’s injuries prior to the June 14, 2004 motor vehicle accident.  Also included was the report of the left shoulder MRI scan dated October 27, 2004, Dr. Valentz’s initial assessment on July 20, 2004, his December 10, 2004 letter of non concurrence, Dr. McCallum’s December 13, 2004 report, Dr. Krull’s initial assessment of June 22, 2004, physical therapy reports and images from the June 14, 2004 emergency room visit.  In his April 4, 2005 letter, Dr. Schilperoort noted inconsistencies in the employee’s complaints about his left shoulder at the EME exam and when he saw Dr. Krull shortly thereafter on October 14, 2004 and at his physical therapy appointment two days before the EME.  He also noted the employee’s statement at the time of the EME that his shoulder condition had resolved.  He opined that based on what he had seen, the employee’s left shoulder was normal.   He based his statement in part on the pain diagram made by the employee prior to the interview.  Dr. Schilperoort also disagreed with the mild anterior wedging of the T8 vertebral body raising the question of a compression injury.  He indicated his review of the imaging studies did not support such a finding.
  Instead, he opined that what was causing the diagnosis was really multi-level degenerative disc disease compatible with arthritis and any aggravation of the condition caused by the June 14, 2004 injury had long since resolved.
  He also disagreed with Dr. Valentz’s comments about the October 7, 2004 EME report and suggested that what Dr. Valentz was seeing was really not spasm but voluntary tightness.  Dr. Schilperoort indicated that what he believed to be arthritis would not be resolved by epidural steroid injection, which is only beneficial in situations where there is injury or post-surgical scarring.
  Dr. Schilperoort also disputes the existence of disc herniation, saying that there is no objective evidence to support it.  Dr. Schilperoort opines that after review of the new material, his opinions have not changed since the October 7, 2004 report.  He agrees with Dr. Fraser’s opinions and disagrees with those of Drs. Krull, Valentz and McCallum.
  He opines that whatever may have caused the employee’s shoulder condition it occurred or developed after August 5, 2004 and is not related to the June 14, 2004 motor vehicle accident.  He also suggests that Dr. Valentz perform additional testing in the form of a myelogram and CT scan to assess disc protrusion and possible impingement on the nerve root.

On June 16, 2005, another controversion of all benefits was filed based on the April 4, 2005 report and the October 7, 2004 report of Dr. Schilperoort.

On August 9, 2005, a peer review was conducted by D. Greg Anderson, M.D.
  This report was undertaken at the request of the employee’s long term disability carrier, Liberty Mutual. The employee’s left shoulder symptoms were not addressed as part of this review.
  The employee also returned to work on a part-time basis as a carpenter helper.  However, he quit after the work caused shoulder and neck pain.

On August 12, 2005, Michael Geoghegan, M.D., conducted an independent peer review.
  This review was done at the request of Liberty Mutual, the employee’s long term disability insurance carrier.  The employee’s various injuries and reports associated with those injuries from the June 14, 2004 motor vehicle accident were reviewed.  It was concluded that as to the left shoulder, there was no ongoing documented pathology that would require any functional restrictions and/or limitations.
  The report concluded that there was no documentation of any continued complaints as related to the left shoulder.

On August 25, 2005, the employee was seen by Dr. Krull.  His assessment was left shoulder derangement after occupation injury (MVA).  His diagnosis was labral tear with possible SLAP tear.  The prospect of left shoulder arthroscopy was discussed and an appointment for preoperative examination was to be scheduled.

Also on August 25, 2005, Dr. Krull wrote a “To Whom It May Concern” letter regarding the employee’s condition.
  Dr. Krull indicated that he had just reviewed the employee’s condition after not having seen the employee since January 2005.  The lapse in treatment was due to the controversion and the employee’s inability to pay for medical care out of pocket.  Dr. Krull’s diagnosis was a labral tear with possible SLAP tear.  Dr. Krull noted that the employee had failed nonoperative management for his shoulder.  He disagreed with the findings of Dr. Goeghegan and felt that the employee’s condition was related to the June 14, 2004 motor vehicle accident and the employee would require operative treatment.  He indicated that the employee was not medically stable.  Dr. Krull concluded by saying that he did not agree with the controversion and that appropriate treatment should be authorized.  

On November 29, 2005, the employee returned to see Dr. Krull.
  Dr. Krull noted that the employee had returned to part time work as a carpenter’s helper two weeks earlier but that he quit after working one and a half weeks due to shoulder pain.
  He was not working at the time of the visit.  The diagnosis remained unchanged since the August 25, 2005 visit and an appointment for preoperative examination was to be set.

On December 12, 2005, the employee was seen for a Second Independent Medical Evaluation (SIME) by John Edward McDermott, M.D.
  He diagnosed pain in the dorsal spine and left shoulder.  He opined that objectively no specific diagnosis had been made with respect to the thoracic pain problem.  He noted that the left shoulder had been diagnosed as an impingement type syndrome but it was not substantiated by his examination.  He could not document any objective evidence of injury that could be related to the June 14, 2004 episode.  Dr. McDermott could not document that the June 14, 2004 work injury aggravated or contributed to the employee’s shoulder problem.
  He questioned whether the treatment since 2005 had been beneficial with respect to the employee’s reports of pain and symptoms.  He attributed no permanent disability to the motor vehicle accident on June 14, 2004.  He considered the employee to be medically stable and required no further medical treatment.  He did not support more interspinal injections or surgical intervention.
  Additional medical records including the December 21, 2005 operative report of Dr. Krull and Dr. Schilperoort’s review, were submitted to Dr. McDermott.  However, by letter dated January 25, 2006, he indicated that his opinions as reflected in his December 12, 2005 report remained unchanged.

On December 13, 2005, the preoperative evaluation was conducted.
  On December 21, 2005, a left shoulder arthroscopy was performed by Dr. Krull.
  The pre and post operative diagnosis was left shoulder labral tear.

On December 27, 2005 the employee was again seen by Dr. Krull.
  The employee’s shoulder remained in a sling but his pain was reduced.  Physical therapy was planned.

On January 12, 2006, Dr. Schilperoort  issued his opinion after reviewing additional information relating to the employee.  The information included a file review of David Greg Anderson, M.D., orthopedic surgeon, chart notes from Dr. Krull, an SIME report authored by Dr. McDermott, Dr. Krull’s December 21, 2005 operative report and a report from Dr. Michael Geoghegan, orthopedic surgeon.  Dr. Schilperoort reviewed these materials and voiced agreement with Dr. Anderson’s and Dr. Geoghegan’s conclusions.  He disagreed with Dr. Krull’s diagnosis of labral tear to the left shoulder.  Dr. Schilperoort indicated he agreed with the SIME McDermott when he said that he was unable to attribute any aggravation or disability to the motor vehicle accident of June 14, 2004.  Dr. Schilperoort disagrees that the labrum tear or other aggravation of the employee’s shoulder condition could have occurred as a result of the mechanism of the June 14, 2004 injury.   He also says the symptoms would have occurred sooner than the first report of the shoulder problem in Dr. Krull’s August 5, 2004 medical report.
  He disagrees that the left shoulder surgery performed on December 21, 2005 was reasonable and necessary medical care related to the June 14, 2004 accident.

On January 16, 2006, Dr. Schilperoort was asked to review an excerpt of the intra-operative video of the Krull arthroscopy.  He noted that the video did not properly identify the patient’s name, procedure or hospital.  It only showed a small partial labral separation at a local site in a shoulder.  He also noted that his recent addendum dated January 12, 2006 was not altered by his impressions from the video of the employee’s surgery.
  

On February 7, 2006, the employee again saw Dr. Krull.
  The employee’s condition was improved and the overall result was good.  His pain was decreased and he was to begin with physical therapy.

On March 21, 2006, the employee returned to Dr. Krull.
  His recovery continued to be good.  On May 2, 2006, the employee again saw Dr. Krull.
  His current treatment was physical therapy.  He was about 80% back to normal.  It was predicted he would need two to three months more to recover his strength.

On June 13, 2006, the employee was released to return to work.  His strength was 90% of normal.  His physical therapy was discontinued.
  

In his July 7, 2006 deposition, Dr. Krull testified regarding the labrum tear as the source of the employee’s complaints.  He stated:


Mr. Parnell has been a very straight forward patient from the—from the get-go and his complaints have always been—always been consistent.  He’s done everything that I’ve asked him to do as a patient.  He’s been very compliant.  And I will admit and agree that there has been some confusion as to the diagnosis and ultimately it was the patient’s persistent complaints and persistent suggestion that something was wrong inside the shoulder that led us to surgery.  The surgical findings were not terribly dramatic but certainly consistent with the type of injury he suffered.  And the fact that the patient has gone to, again, nearly 100 percent improvement I believe is—is testimony that the labral tear was the source of his complaints and I am convinced that the labral tear was a direct result of the accident that he suffered.
 

The employee submitted an affidavit for attorney fees and costs on July 11, 2006.
  The attorney fees sought were $28,795.20 based upon an attorney fee for 2004 and 2005 of $300.00 per hour.  The attorney fees charged for 2006 were charged at the rate of $310.00 per hour.  Senior paralegal rates for 2004 and 2005 were charged at the rate of $125.00 per hour.  The senior paralegal rates for 2006 were charged at the rate of $135.00 per hour.  Intern paralegal rates for 2004 and 2005 were charged at the rate of $100.00 per hour.  In 2006, the intern paralegal rate was charged at the rate of $110.00 per hour.  Costs through June 21, 2006 were $4,333.60.  The employee’s counsel filed a Supplemental Affidavit of Attorney Fees and Costs on July 13, 2006.
  Counsel updated his total fees through the date of hearing to $32,020.70.  The costs were updated through July 12, 2006 to a total of $6,474.17.  The total fees and costs were $38,494.87.  The employee’s counsel charged $2,170.00 for seven hours of preparation and hearing time on July 12, 2006.
  The employee also added deposition costs associated with Dr. Krull’s deposition of $1,825.00.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. PRESUMPTION OF COMPENSABILITY

The insured worker is afforded a presumption that all benefits he or she seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce "some" "minimal" relevant evidence
 establishing a "preliminary link" between the injury claimed and employment
 or between a work-related injury and the existence of disability.

The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the employer's evidence is examined in isolation.

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
 "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of approving asserted facts by a preponderance of the evidence, must “induce a belief” in the mind of the trier of fact that the asserted facts are probably true.

II.  PRESUMPTION ANALYSIS

Applying the presumption analysis to the case at hand, we find that when the employee was injured in the motor vehicle accident and received emergency room treatment from as well as treatment from Drs. Krull and Valentz, the presumption of compensability was raised.  The Board finds that this evidence is sufficient to establish a “preliminary link” between the work accident and the employee’s claims for benefits.
Turning to the second stage of the presumption analysis, we find burden shifts to the employer to rebut this presumption with substantial evidence.  The employer presented the reports of Drs. Schilperoort, Anderson, Geoghegan and SIME McDermott to challenge the employee’s claim of a compensable injury to his left shoulder. The Board examines this evidence in isolation.  The Board finds that the employer has rebutted the presumption of compensability regarding the June 14, 2004 injury by offering the reports of Drs. Schilperoort, Geoghegan and McDermott.  The Board finds that these reports rebut the presumption of compensability. The reports cite the lack of objective evidence in support of the existence of and the mechanism of the shoulder injury occurring as a result of the June 14, 2004 motor vehicle accident.
At the third stage of the presumption analysis, the Board considers the reports of Dr. Krull and particularly the reports beginning in August 25, 2005 and through the operative report of December 21, 23005 and through the date of the employee’s release to return to work on June 13, 2006.  These reports show that the operative diagnosis of left shoulder labral tear was correct and the employee has recovered to the point where he has 90 percent of his strength back at the time of his June 13, 2006 release to return to work.  The Board gives these reports considerable weight because they were made by an orthopedic surgeon who saw the employee in July 2004, tried releasing him to work, and when this failed, treated him conservatively for several months.  The employee was unable to continue to see Dr. Krull after the employer’s controversion.  However, when he returned to see Dr. Krull in August 2005, it was clear that the conservative approach had failed and the employee was now a candidate for arthroscopy which was successfully accomplished on December 21, 2005.  The doctor’s diagnosis was confirmed by the arthroscopy report.  The employee recuperated in the following months and was released to return to work with no impairment on June 13, 2006.  Under these circumstances, the Board finds that the compensability of the employee’s claim has been established based on successful treatment of the employee by a specialist who had the advantage of numerous office visits during which the progress or lack thereof could be assessed.  The Board finds that the success of the December 21, 2005 arthroscopy procedure lends credibility to the diagnosis and treatment efforts of Dr. Krull.
  We find his reports and conservative treatment to be appropriate under the circumstances and when he determined that, after the conservative measure failed, arthroscopy was the answer, the Board notes that his diagnosis was confirmed by the arthroscopy and the procedure led to a successful outcome for the employee.  We find his reports to be credible just as we find the employee’s account of his injury and subsequent conditions to be credible.
   We will proceed to address the employee’s entitlement to benefits in the following sections of this order.

III.    TEMPORARY TOTAL DISABILITY BENEFITS

AS 23.30.185 provides:

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

The presumption of compensability is applicable to any claim for compensation under the workers' compensation statute. 
  As a result, the Board will apply the three-step process outlined above to determine if the employee is entitled to TTD.  Based on our analysis set forth above, we find that the employee has raised the presumption of compensability for time loss based on the analysis set out in section II, above.  Specifically, the Board finds that the employee has raised the presumption of compensability regarding TPD benefits based on the reports on the reports of injury, his accounts of his injury and conditions, and the medical reports of Drs. Krull and Valentz.

At the second stage of the presumption analysis, the Board finds that the reports of Drs. Schilperoort, Goeghegan and SIME physician McDermott rebut the presumption of compensability. These reports cite the lack of objective evidence in support of the existence of and the mechanism of the shoulder injury occurring as a result of the June 14, 2004 motor vehicle accident.

At the third stage of the analysis, presumption analysis, the Board considers the reports of Dr. Krull and particularly the reports beginning in August 25, 2005 and through the operative report of December 21, 2005 and through the date of the employee’s release to return to work on June 13, 2006.  These reports show that the operative diagnosis of left shoulder labral tear was correct and the employee has recovered to the point where he has 90 percent of his strength back at the time of his June 13, 2006 release to return to work.  Based on the analysis set forth in section II, above, the Board finds that the employee has established a claim for TTD.
With regard to the payment of long and/or short term disability, the employee concedes that this may affect his eligibility for TTD during portions of the time he is entitled to TTD.  The parties are directed to address this issue pursuant to the terms of this order.  If they cannot reach agreement, the Board will retain jurisdiction to allow them to come back before the Board.

IV. TEMPORARY PARTIAL DISABILITY (TPD)

AS 23.30.200(a) provides, in part:

In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employee's spendable weekly wages before the injury and the wage earning capacity of the employee after the injury … to be paid during the continuance of the disability . . . .  Temporary partial disability benefits may not be paid for any period of disability occurring after the date of medical stability.

In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries.  To make a prima facie case, the employee must present some evidence that (1) he has an injury-related partial income-loss during the claimed period and (2) an employment event or exposure could have caused it.
  The Board finds that the employee has established a prima facie case of injury-related partial income loss and an employment event associated with the loss, i.e. the June 14, 2004 motor vehicle accident.

Applying the presumption analysis to the employee’s claim for TPD, the Board finds that based on the rationale set out in Section II. Above, the employee has raised the presumption of compensability regarding TPD benefits based on the reports on the reports of injury, his accounts of his injury and conditions, and the medical reports of Drs. Krull and Valentz.

At the second stage of the p[resumption analysis, the Board finds that the reports of Drs. Schilperoort, Goeghegan and SIME physician McDermott rebut the presumption of compensability. These reports cite the lack of objective evidence in support of the existence of and the mechanism of the shoulder injury occurring as a result of the June 14, 2004 motor vehicle accident.

At the third stage of the analysis, presumption analysis, the Board considers the reports of Dr. Krull and particularly the reports beginning in August 25, 2005 and through the operative report of December 21, 2005 and through the date of the employee’s release to return to work on June 13, 2006.  These reports show that the operative diagnosis of left shoulder labral tear was correct and the employee has recovered to the point where he has 90 percent of his strength back at the time of his June 13, 2006 release to return to work.  Based on the analysis set forth in section II, above, the Board finds that the employee has established a claim for TPD.
In this case, the employee attempted to work during portions of the time between June 14, 2004 and June 13, 2006, when he was released to return to work.  The parties are directed to compute the employee’s eligibility for TPD based on the employee’s earnings., including earnings while working as a carpenter’s helper and for his father’s business. The Board will retain jurisdiction to resolve any disputes regarding this issue.

V. MEDICAL COSTS AND MEDICAL TRANSPORTATION COSTS

AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....

The presumption of compensability under AS 23.30.120(a) specifically applies to claims for medical benefits.
 Medical transportation costs are included. Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  
Applying the presumption analysis to the employee’s request for medical benefits, the Board finds that based on the rationale set out in Section II. Above, the employee has raised the presumption of compensability regarding medical and medical transportation benefits based on the reports on the reports of injury, his accounts of his injury and conditions, and the medical reports of Drs. Krull and Valentz.

At the second stage of the p[resumption analysis, the Board finds that the reports of Drs. Schilperoort, Goeghegan and SIME physician McDermott rebut the presumption of compensability. These reports cite the lack of objective evidence in support of the existence of and the mechanism of the shoulder injury occurring as a result of the June 14, 2004 motor vehicle accident.

At the third stage of the analysis, presumption analysis, the Board considers the reports of Dr. Krull and particularly the reports beginning in August 25, 2005 and through the operative report of December 21, 2005 and through the date of the employee’s release to return to work on June 13, 2006.  These reports show that the operative diagnosis of left shoulder labral tear was correct and the employee has recovered to the point where he has 90 percent of his strength back at the time of his June 13, 2006 release to return to work.  Based on the analysis set forth in section II, above, the Board finds that the employee has established a claim for medical costs and medical transportation expenses.  Also, in Weidner & Associates v. Hibdon,
 the Alaska Supreme Court held specific medical treatment sought by an injured worker within two years of an injury is compensable, unless the employer can meet the “heavy burden” of proving such care is unreasonable, unnecessary and outside the scope of accepted medical practice.  The Court’s decision develops the presumption analysis, as first articulated in Carter, by making the employer’s burden of rebutting the compensability of a particular treatment much greater than a “preponderance of the evidence.”  Between two legitimate, yet contradictory opinions about the efficacy of treatment, the employee may choose to follow the recommendations of his/her own physician.  The employer must demonstrate the treatment is neither reasonable, necessary, nor within the realm of acceptable medical practice.
  

We note that the medical benefits claimed by the claimant are within the two-year time limit of Hibdon.  In our review of the record of this case, we cannot find medical evidence to show the claimed medical benefits for the employee’s shoulder condition were not reasonable, not necessary, and not within the realm of acceptable medical practice.
  Based on our review of the record, we find the claimant is entitled to medical benefits, pursuant to AS 23.30.095(a).
  We will award in medical benefits for the employee’s treatment through June 13, 2006.

The Board does not consider the record regarding the employee’s thoracic condition to have been fully developed.  For this reason, the Board will set for further hearing the matter of the compensability of the employee’s thoracic condition.

VI. 
PENALTIES UNDER AS 23.30.155(e)

AS 23.30.155 provides, in part:

(a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. To controvert a claim the employer must file a notice, on a form prescribed by the board, stating 
(1) that the right of the employee to compensation is controverted; 

(2) the name of the employee; 

(3) the name of the employer; 

(4) the date of the alleged injury or death; and 

(5) the type of compensation and all grounds upon which the right to compensation is controverted.


(b)  The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then  due shall be paid.  Subsequent compensation shall be paid in installment, every 14 days. . .

(d)  . . . If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. . . .  

(e)  If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.

The employee’s counsel declined to pursue penalties at the hearing on July 12, 2006.  The Board will not award penalties in this case.

VII.             INTEREST

AS 23.30.155 provides, in part:

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid. . . .

(d) . . . If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. . . .

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under(d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.

8 AAC 45.142. concerns interest and provides:

(a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070 (a) for an injury that occurred on or after July 1, 2000. If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation. 

(b) The employer shall pay the interest 

(1) on late-paid time-loss compensation to the employee or, if deceased, to the employee's beneficiary or estate; 

(2) on late-paid death benefits to the widow, widower, child or children, or other beneficiary who is entitled to the death benefits, or the employee's estate; 

(3) on late-paid medical benefits to 

(A) the employee or, if deceased, to the employee's beneficiary or estate, if the employee has paid the provider or the medical benefits; 

(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 

(C) to the provider if the medical benefits have not been paid. 

The employee declined to pursue any claim for interest on the record.  Therefore, the Board will not award interest in this case.
VIII.   ATTORNEY FEES AND COSTS

We next consider the employee’s request for attorney’s fees and costs.  AS 23.30.145 provides, in pertinent part:

(a)Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded….  In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.  

(b)If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

        AS 23.30.260 provides, in part:

Penalty for receiving unapproved fees and soliciting. A person is guilty of a misdemeanor . . . if the person (1) receives a fee, other consideration, or a gratuity on account of services rendered in respect to a claim, unless the consideration or gratuity is approved by the board or court . . . .

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  Based on the facts in this case, we find the employer controverted and otherwise resisted paying the employee benefits.  We conclude we may award attorney's fees under subsection AS 23.30.145(b).  Subsection .145(b) requires that the attorney’s fees awarded be reasonable.  

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection .145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length, and complexity of the services performed, as well as the amount of benefits involved.  In light of these factors, we have examined the record of this case.  Having considered the nature, length, and complexity of the services performed, the resistance of the employer, and especially the benefits resulting to the employee from the services obtained, we find the total attorney fees and legal costs may be reasonable for the successful prosecution of this claim.
  However, the Board has not received comments from the employer’s counsel regarding the proposed attorney fees and costs and their reasonableness.  Because the Board has not previously approved attorney fees at the hourly rate requested by employee’s counsel, on our own motion, we will set this matter for further hearing to consider the reasonableness of the proposed hourly rate and attorney fees and costs.


ORDER
1.  The employee has established a compensable claim regarding his left shoulder condition.  Pursuant to AS 23.30.185, the employee is entitled to TTD from  November 17, 2004 through June 13, 2006.  

2.  The employee may be entitled to TPD pursuant to AS 23.30.200 for some of the period when TTD was awarded.  The parties are directed to confer regarding periods of employment and earnings.  The Board will retain jurisdiction over this issue in the event the parties cannot come to agreement.

3.  The employee may have received income from a long term disability insurance coverage policy.  The parties are directed to review this issue and determine what impact, if any, it may have on the employee’s entitlement to time loss benefits.  The Board retains continuing jurisdiction over this issue and the parties are directed to file a petition regarding any unresolved time loss entitlement issues.

4.  The employee is entitled to medical benefits and medical transportation costs pursuant to 
AS 23.30.095.  The Board will retain jurisdiction over these issues in the event the parties cannot resolve disputes related to medical costs and medical transportation costs.  The Board further finds that the record regarding the employee’s left shoulder condition is not fully developed and the matter will be set for further hearing.

5.  The employee is not entitled to penalties and interest.

6.  The employee may be entitled to attorney fees of $32,020.70 and costs of $6,474.17 pursuant to 
AS 23.30.145.  The Board will set for further hearing on its own motion to consider the employee’s counsel’s claimed hourly rates and the appropriate award of total attorney fees and costs.

Dated at Anchorage, Alaska, on August 11, 2006.
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