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P.O. Box 25512
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ANDREW E. CIZEK.,


              
)








)




Employee,


)








)

DANIEL BRANDVOLD, D.C.,


)








)




Physician,


)




  Applicant,

            )            FINAL 








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 200510472

NORTHERN AIR CARGO, INC.,


)









)
AWCB Decision No.06-0225




Employer,


)
FILED IN ANCHORAGE,  AK








)
ON AUGUST 14 , 2006



and




)








)

WASAU INSURANCE COMPANIES,

)




Insurer,


            )




  Defendants.

            )

___________________________________________)

We heard the applicant's petition for payment of medical services on July 13, 2006 in Anchorage, Alaska.  The employee was not present and was unrepresented.  The applicant, Daniel Brandvold, D.C., represented himself.  Constance E. Livsey, attorney, represents the employer and its insurer.  We closed the record at the hearing's conclusion.


ISSUE

Whether the employer must pay the applicant for both chiropractic manipulative treatment (“CMT”) CPT
 code 98941 and Manual Therapy Tech CPT code 97140 when the applicant provided these services to the employee during the same office visit at the same facility by different persons.


SUMMARY OF THE EVIDENCE

The Alaska Workers' Compensation Board appointed Ingenix to develop a schedule of providers' charge data which "must be used in determining the usual, customary, and reasonable fee for medical treatment or services . . . ."  8 AAC 45.082(i)(2); AS 23.30.097(a)(1).  Ingenix has developed and published a "fee schedule" for the Board since 2002.  Prior to Ingenix, Medicode developed and published the fee schedule.

At the Board's direction, Ingenix completed extensive revisions to the 2003 fee schedule in 2004.  AS 23.30.097 requires the parties utilize the “fee scheduled specified by the board in its published bulletin dated December 1, 2004;….”  The applicable fee schedule provides at page 225 provides:

Physical medicine is an integral part of the healing process for a variety of injured workers.  Recognizing this, the schedule includes codes for physical medicine, i.e., those modalities, procedures, tests, and measurements in the medicine section of the CPT book, 97001-97799, representing specific therapeutic procedures performed by licensed physicians, chiropractors, licensed physical therapists, and licensed occupational therapists.  

Fees for physical medicine codes include the value of an office visit, unless physical therapy is provided at a separate facility or if the physical therapy department has separate and distinct overhead costs associated with getting the patient in and out of the office.  In these circumstances only, the full value for both codes shall be allowed.

The employee sustained a work injury on June 22, 2005.
  The employer has accepted compensability of the injury.  The employee commenced treatment with the applicant, Dr. Brandvold.  Dr. Brandvold provided, among other services, therapeutic procedures in the form of chiropractic manipulations CPT Code 98941 and manual therapy CPT Code 97140 during the same office visit.  He performed the CMT services (CPT Code 98941) and another provider in his office preformed the manual therapy (CPT Code 97140).  He billed the employer’s workers' compensation insurer for these services. The insurer denied the charges for manual therapy explaining “this procedure is mutually exclusive to another on this date of service. By clinical practice standards, this procedure should not or cannot be performed in the same treatment period.”
   In other words, these services, when performed on the same day cannot be bundled for billing purposes.

Dr. Brandvold filed an Application for Adjustment of Claim on November 10, 2005.   In it, he requested payment for unpaid medical services and interest.

The employer answered;

The payments issued to Petitioner for the employee’s medical treatment have been properly made pursuant to 8 AAC 45.082(i).  Upon its review of the billing statements provided by the Petitioner, the employer identified various dates of service for which CPT codes were provided that are mutually exclusive and or duplicative and/or relate to parts of the body or spine in addition to the mid back which is the only reported work injury.

Specifically the CPT codes at issue are 97140 (manual chiropractic therapy) and 98941 (spinal chiropractic manipulation).  Billing under both CPT codes is duplicative as 98941 code covers manipulation in 3 to 4 regions.  If a practitioner bills under that code, then pursuant to billing guidelines the 97140 code is not to be also billed for the same region of the spine.  Hence, the employer did not issue payment for services identified as 97140 – Manual Therapy Technique as reflected on the attached EOB (Explanation of Benefit) statements.

All payments for the employee’s medical treatment that fall within the Board approved medical fee schedule have been paid in a timely manner, therefore, no interest is due.

The employer retains CorVel Corporation (“CorVel”) to review billings records and recommend the appropriate payment.  CPT Codes are copy written by the American Medical Association and are nationally recognized.  Ingenix publishes the CPT Codes for the AMA.  The Center for Medicare Medicaid systems produces the Correct Coding Initiative (“CCI”).  The CCI sets the standard for what can and can not be bundled for billing purposes.  The CPT Codes identify the different procedures.  The fee schedule sets the rates for the various coded procedures.

Brandon Your, Sr. Billing Analyst for CorVel testified for the employer.  He explained the process utilized by CorVel and the software used to help flag questionable or inappropriate billings.  The software is programmed in accordance with the CCI practices. Linda Kusunoki, R.N., clinical review specialist for the employer testified that she reviews billings submitted under the Alaska Fee Schedule effective December 1, 2004. 

She testified regarding her usual and customary practices regarding the bundling of CPT Codes 97140 and 98941.  Ms. Kusunoki explained that the insurer did not pay because it applied the standards set by the CCI.  CPT Code 98941 covers adjustments for 3 – 4 spinal regions.  CCI views services provided under CPT Code 97140 as duplicative therapy.
  She emphasized that she followed standard Medicare federal policy accepted by third party payers.  Finally, she testified that to her knowledge, her employer has never paid both codes as separate services.

Dr. Brandvold testified that there is nothing in the CPT guides that state CPT Codes 97140 and 98941are mutually exclusive and cannot be bundles for billing purposes.  He testified that it has been his experience in both Washington State and Alaska that they are regularly accepted when bundled and paid separately.   Dr. Brandvold testified that he does not take Medicare or Medicaid patients and is not familiar with the CCI.

The employer maintains it need not pay for the manual therapy techniques because they were not reimbursable in accord with the CCI and the Board’s fee schedule.  Dr. Brandvold argues that there is no dispute that the treatment provided under the codes at issue was reasonable and necessary.  Therefore, he reasons, the employer should pay for the services provided.

FINDINGS OF FACT AND CONCLUSTIONS OF LAW

In relying on the CCI and Ingenix guides as a defense to payment, the employer impliedly contends AS 23.30.097(a)
 and 8 AAC 45.082(i) authorize Ingenix and Medicare to define circumstances under which medical services are compensable under the Alaska Worker’s Compensation Act.  In relying on this defense to payment the Board finds the employer's construction contrary to the plain language of those statutes and regulations, Court decisions as well as prior Board decisions.  It is well settled that  specific medical treatment sought by an injured worker within two years of an injury is compensable, unless the employer can meet the “heavy burden” of proving such care is unreasonable, unnecessary and outside the scope of accepted medical practice.
  The Court’s decision in Hibdon,
 develops the presumption analysis, as first articulated in Carter, by making the employer’s burden of rebutting the compensability of a particular treatment much greater than a “preponderance of the evidence.”  Between two legitimate, yet contradictory opinions about the efficacy of treatment, the employee may choose to follow the recommendations of his/her own physician.  The employer must demonstrate the treatment is neither reasonable, necessary, nor within the realm of acceptable medical practice.
    The Board has consistently held that the author of the fee schedule, Ingenix, “is not authorized to prescribe (even indirectly) the services which can and cannot be charged.  We conclude the current [Ingenix] criteria neither diminishes the employer’s obligation to provide medical care, nor restrains the board’s authority to decide whether such medical care is appropriate and compensable.”
  The Board finds the employer’s argument runs contrary to Hibdon.

AS 23.30.095(a) states in pertinent part:


The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. 

AS 23.30.097(a) provides:


All fees and other charges for medical treatment or service are subject to regulation by the board consistent with this section.  A fee or other charge for medical treatment or service may not exceed the lesser of (1) the usual, customary, and reasonable fees for the treatment or service in the community in which it is rendered, not to exceed the fees in the fee schedule specified by the board in its published bulletin dated December 1, 2004; ….

8 AAC 45.082(i) states in pertinent part:


(i)  Fees for medical treatment are determined as follows:


(1) The fee may not exceed the physician's actual fee or the usual, customary, and reasonable fee as determined under this subsection, whichever is lower.


(2) The board will publish annually a bulletin for the "Workers' Compensation Manual,"  published by the department which gives the name and address of the organization whose schedule of providers' charge data must be used in determining the usual, customary, and reasonable fee for medical treatment or services for injuries that occur on or after July 1, 1988.  The manual, and the organization's name and address are available upon request from the State of Alaska Workers' Compensation Division, P.P. Box 21149, Juneau, Alaska 99802-1149.


(3) The usual, customary, and reasonable fee must be determined based on the 90th percentile of the range of charges for similar services reported to the organization described in (2) of this subsection.  The organization charge data must be used as follows:



(A) If the organization publishes the schedule of usual, customary, and reasonable fees on a quarterly basis, the publication for the calendar quarter in which the employee received treatment must be used.  However, if the organization instead publishes the schedule semi-annually, the semi-annual publication for the period in which the employee received treatment must be used.  The usual, customary, and reasonable fee must be based on the schedule in effect at the time the employee received the treatment. 



(B) If the community in which services were rendered is not included in the organization's data, or if the type of treatment the employee received is not included in the organization's data for the community in which services were rendered, the usual and customary fee must be based on the data reported for the community nearest to the community in which the services were rendered to the employee.



(C) If the type of treatment or service the employee received is not included in the organization's data and the employer has evidence that the fee exceeds the usual, customary, and reasonable fee charged in the community for the treatment or services rendered, the employer shall pay the physician based on the employer's evidence.  In accordance with AS 23.30.110 and 8 AAC 45.070, the physician may request a hearing for a board determination of the usual, customary, and reasonable fee in the community for the treatment or service, and board will determine and award the usual, customary, and reasonable fee.  

In Abel v. Spenard Builders Supply, AWCB Decision No. 97-0098 (April 24, 1997) the Board reasoned that AS 23.30.095(f) [Repealed and renumbered AS 23.30.097(a) with minimal edits §74 ch 10 FSSLA 2008.]:

empowers us to authorize and regulate the payment of medical treatment, and to determine the cost of that treatment. As noted, we have appointed Medicode to provide the "schedule of providers' charge data," i.e., the fee for a given treatment or service.  However, Medicode is not authorized to prescribe the services which can and cannot be charged for.


There is no dispute that the treatment provided by the applicant was reasonable and necessary for the process of recovery.  AS 23.30.095(a).  The only disagreement is the appropriate payment for the office visit and therapeutic services provided by the applicant.  In resolving this dispute, we must determine the usual, customary and reasonable fee for the services provided. …

In our experience, chiropractors have received payment for both evaluative and management services and a physical medicine procedure at the initial visit.  We find a usual, customary and reasonable fee for an initial visit would include payment for both components, when both are provided.  We find it is reasonable that the applicant in this case would first evaluate the employee to determine the appropriate treatment and services based on the nature of the injury, reported symptoms and the doctor's impression.  Likewise, we find it is reasonable that the applicant would also provide manipulative treatments at that same visit if they are deemed appropriate for the process of the employee's recovery.  AS 23.30.095(a). . . . 

The Board finds that the employee was provided two therapeutic procedures in the treatment of his work injuries. The Board reaffirms and adopts its rationale in Abel.  The Board concludes, therefore, that the employer must pay for medical services that are reasonable and necessary. Under AS 23.30.095(a), the employer must furnish medical treatment "for the period which the nature of the injury or the process of recovery requires."  The Board retains jurisdiction to resolve disputes that may arise regarding whether the treatment provided is compensable under AS 23.30.095(a)

ORDER

1. The employer must pay, according to the fee schedule, the applicant for medical services that are reasonable and necessary for the period in which the nature of the injury or the process of recovery requires.

2. The applicant is awarded interest pursuant to AS 23.30.155(p)

3. The Board retains jurisdiction to resolve disputes that may arise regarding whether the treatment provided is compensable under AS 23.30.095(a).

Dated at Anchorage, Alaska this 14th day of August, 2006.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Rebecca Pauli, Designated Chair



___________________________________



H. Bardie Scarbrough, Member



___________________________________



Patricia Vollendorf, Member

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

instituted.


RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION
Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION
I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Andrew E. Cizek., employee; and Daniel Brandvold, D.C., physician / applicant; v. Northern Air Cargo, Inc., employer; and Wausau Insurance Co., insurer / defendants; Case No. 200510472; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of  August, 2006.

                             _________________________________

                               Administrative Supervisor, Gail Rucker                                 
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� Current Procedural Terminology


� Report of Occupational Injury or Illness Filed 7/8/05.


� Various Explanation of Benefits filed by employer in support of its answer.  The EOB also indicates certain charges exceeded the fee schedule allowance.  We make no ruling with regard to whether the charge exceeds the fee schedule or not or whether the service is reasonable and necessary as that issue is not before the Board.


� See Employer’s Hearing Ev. 003.


� This section was formerly found at AS 23.30.095(f) [Repealed §74 ch 10 FSSLA 2008.]


� Weidner & Associates v. Hibdon, 989 P.2d at 731,


� Id.


� See, e.g., Robles v. Wal-Mart, Inc., AWCB Decision No. 99-0260 (December 28, 1999).


� Miller v. Miller, Inc., AWCB Decision No. 99-0054 (March 9, 1990) citing Just v. MOA, AWCB Decision No. 97-0100 (April 29, 1997).


� Abel v. Spenard Builders Supply, AWCB Decision No. 97-0098 (April 24, 1997);  See also Just v. MOA, AWCB Decision No. 97-0100 (April 29, 1997); North v. ASD, AWCB Decision No. 97-0182 (August 28, 1997); Edwards v. Betty’s Blossoms, AWCB Decision No. 98-0132 ( May 28, 1998);  Miller v. Miller, inc.,  AWCB Decision No. 99-0054 (March 9, 1999).





