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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	NGHI  KIM, 

                                               Employee, 

                                                  Peitioner,

                                                   v. 

ALYESKA SEAFOODS INC.,

                                               Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                               Insurer,

                                                  Respondents.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

ON RECONSIDERATION

AWCB Case No.  200215576
AWCB Decision No.  06-0227

Filed with AWCB Anchorage, Alaska

on  August  14, 2006


The Alaska Workers’ Compensation Board (“Board”) heard oral argument on the employer’s Petition to Dismiss the employee’s claim under AS 23.30.110(c) on June 21, 2006 at Anchorage, Alaska.  The employer’s petition was originally scheduled to be decided on the written record; however, after review of the pleadings and the file, the Board exercised its discretion and determined it could best ascertain the rights of the parties by hearing oral argument.  Attorney Kara Heikkila represents the employer and insurer.   Attorney James Walsh represents the employee.  The record closed at the conclusion of the June 21, 2006 hearing.  The Board proceeded as a two-member panel, a quorum under AS 23.30.005(f).  The Board issued its Final Decision and Order AWCB Decision No. 06-0202 (July 21, 2006) (“Kim I”) dismissing the employee’s claim under AS 23.30.110(c).  The employee has requested the Board reconsider its findings and conclusions in Kim I.  We heard the employee’s motion to reconsider with a two-member panel, on the basis of the written record, a quorum under AS 23.30.005(f). We closed the record, for purposes of reconsideration, on August 8, 2006, the first date the Board met after receipt of the employee’s Motion. 

The crux of the employee’s argument on reconsideration, is the same as that presented at the July 21, 2006 hearing: the employee’s motion to continue tolled the running of AS 23.30.110(c).


ISSUE
Shall the Board reconsider, under AS 44.62.540, Kim I?


SUMMARY OF THE EVIDENCE
The history of this case is summarized, in part, in our July 21, 2006 decision and order,  Kim I, as follows: 


… According to the employee’s report of Occupational Injury or Illness (“ROI”) on August 21, 2002 alleging that on February 25, 2002 he injured his lower back.
  The employee filed a worker’s compensation claim (“WCC”) November 17, 2003 seeking medical and indemnity benefits.  

On December 17, 2003, the employer filed a Controversion on a Board prescribed form, denying all benefits, reasoning:

This claim is barred in its entirety under AS 23.30.100.  The employee failed to provide the Board and the employer timely notice of the alleged injury.  

The employee did not complain of or seek treatment for low back pain until April 22, 2002, More than 30 days after leaving employment with the employer.

No medical documentation has been produced warranting time loss benefits.

The employee has produced no evidence of a permanent impairment rating attributable to any work injury with the employer.

The employee has not requested a hearing with the Board.  Instead he submitted a motion for continuance two days before the AS 23.30.110(c) statute of limitations was to run.    On January 3, 2006 the employer filed a petition to dismiss under AS 23.30.110(c).  At the June 21, 2006 oral argument, the employee clarified that his hearing brief on motion to continue was also his opposition to the employer’s petition to dismiss.  

The crux of the employee’s argument, for both the request to continue and in opposition to the motion to dismiss is that he could not file an affidavit of readiness for hearing (“ARH”) without committing perjury.  The ARH states “Do not submit this form unless you are fully prepared for a hearing.”  The ARH also requires the filer affirm that  “Having first been duly sworn, I state that I have completed necessary discovery, obtained necessary evidence, and are fully prepared for a hearing on the issues set forth in the Application(s) or Petition(s) dated __________________.”  Employee asserts he was not ready for hearing so he could not, in good conscious file the ARH.  

The employee argues he faces a “significant” language barrier, which interferes with effective communication with this counsel and medical providers.  The employee argues the employer will suffer no prejudice if he is provided a short period of time to prepare his case.  Finally, the employee argues that the Board should accept his Motion for a Continuance as a request for hearing.

The employer argues that the employee’s claim is time barred and must be dismissed under AS 23.30.110(c).  The employer argues that dismissal is not discretionary.

In Kim I, the Board made the following Findings of Fact and Conclusions of Law:

AS 23.30.110 provides in part:


  (a)  Subject to the provisions of AS 23.30.105, a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury, or at any time after death, and the board may hear and determine all questions in respect to the claim.




. . . .


  (c)  Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing . . . .  If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.

AS 23.30.155 provides, in part:

 (d) If the employer controverts the right to compensation the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death.

Under 8 AAC 45.050(a), a written claim for benefits is made on a Workers' Compensation Claim form (formerly, Application for Adjustment of Claim form).  The Board finds the employee has filed a claim for benefits for purposes of §110(c) when he filed his WCC form.

Having filed a claim, an injured employee has certain procedural rights and obligations under AS 23.30.110(c). AS 23.30.110(c)
 is the Board’s version of a statute of limitations.
   AS 23.30.110(c) requires an employee prosecute a claim in a timely manner once a claim is filed, and controverted by the employer.
  Failure to request a hearing within two years following the filing of a controversion notice results in dismissal of the employee’s claim.  The time limit of AS 23.30.110(c) runs by operation of the statute.  Dismissal under AS 23.30.110(c) is automatic and non-discretionary.
  In Tipton v. ARCO Alaska, Inc.,
 the Alaska Supreme Court noted the language of section 110(c) is clear, requiring an employee to request a hearing within two years of the date of controversion.  The court also noted that drastic and harsh procedural provision such as this are disfavored and construed narrowly by the courts, and it ruled that a timely request for a hearing definitively tolls the statute of limitation under AS 23.30.110(c).
  

In the instant case, the record is clear that the employee failed to file an Affidavit of Readiness for Hearing or to otherwise request a hearing, within the two-year time limit.  In accord with the court's ruling in Tipton, the Board concludes the statute of limitations at AS 23.30.110(c) bars the employee’s WCC and that claim must be dismissed.

The Board rejects the employee’s request to treat his motion for continuance as a request for hearing.    The statute requires an employee to prosecute his claim in a timely manner once it is filed and controverted by the employer.  Only after an employee files a claim can the employer file a controversion to start the two-year time limitation contained in AS 23.30.110(c). The Board’s regulation, 8 AAC 45.090(a), provides that proceedings are commenced by “filing a written claim or petition.”  In turn, a claim is defined by 8 AAC 45.090(b)(1) as “a request for compensation, attorney’s fees, costs or medical benefits . . .under the Act.”
The Board finds that the employee filed a Workers’ Compensation Claim (WCC) on November 17, 2003.  The Board further finds that the employer controverted that WCC on a Board-prescribed form on December 17, 2003, thus starting the AS 23.30.110(c) time clock.  Accordingly, the Board concludes that the employee had until December 17, 2005 to request a hearing under AS 23.30.110(c).

The Board further concludes that once the requirements of AS 23.30.110(c) are met, the statute is mandatory and that the Board does not have the discretion to excuse the employee from not filing an ARH at all, let alone on time.  The Board finds the employee does not dispute the elements for dismissal are met.  Accordingly, the Board concludes, and the employee does not dispute, that all requirements for dismissal under AS 23.30.110(c) are met, and the employee’s claim is denied and dismissed.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW
In response to the employee's Motion, we have examined the written record of this case, the hearing testimony, and our decision and order. Because the employee asserts we should specifically reconsider our July 21, 2006 order dismissing his case, we will exercise our discretion to reconsider our July 21, 2006 decision under AS 44.62.540.

1. Timeliness of Employee’s Motion for Reconsideration.

The employee faxed his motion to reconsider to the Board on August 4, 2006, from Lynwood Washington.  8 AAC 45.060(b) prescribes that a party “shall file a document with the board,…, either personally or by mail; the board will not accept any other form of filing….” The Board received, by mail, the employee’s Motion to Reconsider on August 7, 2006.  The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:


(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted,. . . .

Kim I was mailed on July 21, 2006.  The statutory 15 days for reconsideration ran on Saturday, August 5, 2006.  Under the unique facts and circumstances presented and the serious ramifications of a dismissal of the employee’s claim under AS 23.30.110(c), the Board will exercise its discretion under AS 44.62.540(a) on its own motion to address the employee’s petition for reconsideration.  The employee is placed on notice that the Board will not accept faxed filings in the future.

2.  
Employee’s Motion for Reconsideration.

The Board declines the employee’s request to alter our decision in Kim I.  First, the Board finds the employee has presented no new argument or fact in support of his opposition to the employer’s motion to dismiss under AS 23.30.110(c).  The Board finds the employee is simply rearguing the issues argued at the June 21, 2006 hearing, and believes he can get a better result arguing the issues a second time. The Board finds the totality of the record supports our conclusion in Kim I, that the employee failed to timely prosecute his claim.
   The employee argues that the filing of a motion to continue toll’s AS 23.30.110(c).
  On the record before the Board it finds that were it to agree with the employee’s argument, the Board would be removing any statutory meaning or substance provided by the legislature when it enacted a statute of limitation.  


ORDER
The employee’s Motion for Reconsideration is denied and dismissed; the Board’s decision in Kim I is affirmed: The employer’s request for dismissal of the employee’s claim pursuant to AS 23.30.110(c) is granted in accordance with this decision; the employee’s November 17, 2003 claim is denied and dismissed.

Dated at Anchorage, Alaska on August   , 2006.






ALASKA WORKERS' COMPENSATION BOARD






Rebecca Pauli,






Designated Chair






S.T. Hagedorn, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration in the matter of NGHI  KIM employee / petitioner; v. ALYESKA SEAFOODS INC., employer; ALASKA NATIONAL INS. CO., insurer / Respondents; Case No. 200215576; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on August 14, 2006.






Adm. Supervisor, Gail Rucker
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� ROI dated 8/21/02.


� Statutes with language similar to AS 23.30.110(c) are referred to by the late Professor Arthur Larson as "no progress" or "failure to prosecute" rules.  "[A] claim may be dismissed for failure to prosecute it or set it down for hearing in a specified or reasonable time." 7 Arthur Larson & Lex K. Larson, Workers' Compensation Law, Sec. 126.13[4], at 126-83 (2004).  


� Suh v. Pingo Corp., 736 P.2d 342, 346 (Alaska 1987).


� Jonathan v. Doyon Drilling, Inc., 890 P.2d 1121, 1124 (Alaska 1995).


� See, e.g., Victoria v. Brown’s Elec. Supply Co., Inc., AWCB Decision No. 03-0289 (December 5, 2003); Pool v. City of Wrangell, AWCB Decision No. 99-0097 (April 29, 1999); Westfall v. Alaska International Const., AWCB Decision No. 93-0241 (September 30, 1993).


� 922 P.2d 910, 912, 913 (Alaska 1996).


� Id. 


� C.f.  Aune v. Eastwind Inc., Et al, AWCB Decision No. 01-0259 (December 19, 2001).


� Employee’s Motion to Reconsider at 3 “The “Board’s interpretation of AS 23.30.110(c) is misplaced.  The issue before the Board is not whether or not the Claimant used a particular form, but whether or not the writing filed by the Claimant was sufficient to toll the statue of limitations.”  The Board agrees with the employee that substance as well as form must be considered.  The Board did consider the substance of the employee’s Motion to Continue when the employee asserted that his Motion to Continue was also his opposition to the Employer’s Motion to Dismiss.
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