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ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 115512
Juneau, Alaska 99811-5512

	SUSANNE M. OSBORNE, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

STATE OF ALASKA, 

(Self-Insured)                            Employer,

                                                   Defendant.
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)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  199507153, 199928021, 16924, 199819612, 199808617, 199908892
AWCB Decision No.  06-0237 

Filed with AWCB Anchorage, Alaska

on  August 30, 2006


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for additional permanent partial impairment (“PPI”) benefits on April 25, 2006, at Anchorage, Alaska.  Attorney William J. Soule represented the employee.   Assistant Attorney General Daniel N. Cadra represented the self insured employer.  The parties filed their closing briefs on May 12, 2006.  The Board closed the record when it next met on May 16, 2006.  Exercising its discretion, the Board requested additional information from the employer.  The employer filed the information on June 29, 2006.  The record closed again when the Board next met, July 11, 2006. 

The employee, now retired, incurred several work related injuries while in the employ of the employer as a custodian at the Palmer Pioneer Home.  She received PPI benefits for several of her injuries: Neck 6%, Hands 9%, Low Back 10%. The employee alleges that her work related injuries have gotten worse over the years and she is asking the Board to award her an additional 17% PPI rating for her spine (neck and low back)
 and an additional 3% PPI for her bilateral hand condition - CTS
.  She also seeks attorney’s fees, costs, and interest on any amounts awarded.  

The employee reasons she is entitled to these additional PPI ratings because the physicians relied upon by the employer did not utilize the appropriate edition of American Medical Association Guides to the Evaluation of Permanent Impairment, (“AMA Guides” or “Guides”)
 for rating purposes, or they did not conduct the rating utilizing the required protocol. The employee argues that when calculated correctly, she should have received a 17% PPI rating for her neck, a 7% PPI rating for her thoracic spine, and a 10% PPI rating for her low back.  Therefore the employee reasons she is owed an additional 18% PPI benefit for her spine.  Regarding her hands, the employee argues that physicians who conducted valid ratings all rated her at 12%.  The employer has paid 9% to date.  Therefore, the employee is owed an additional 3% for her hands.

The employer argues that the employee has received an overpayment and has not established that work was a substantial factor in her additional impairment.  In the alternative, should the Board conclude that work was a substantial factor in the conditions for which she is seeking additional PPI benefits, the employee is not entitled to additional PPI benefits.  The employer argues that the employee’s present PPI rating does not exceed the prior combined ratings of 23%.  Therefore, the employer reasons employee has received an overpayment.  Finally, the employer objects to the Board awarding attorney’s fees and costs.

ISSUES
Is the employee entitled to additional PPI benefits for her spine?

Is the employee entitled to additional PPI benefits for her CTS?

Is the employee entitled to an award of attorney’s fees, costs and interest?


SUMMARY OF THE EVIDENCE
The Board has carefully reviewed the 520 plus medical records. The dates of injury range from 1993 to 2003 and involve multiple body parts and multiple editions of the Guides. We limit our recitation of the evidence to those necessary to resolve the issues before us.  The employee’s primary treating physician was Daniel Larson, D.C.  She also received treatment and/or ratings from the following physicians:  hand surgeons Robert Lipke, M.D., and John Troxel, M.D., Duane Odland, D.O., Charles Layman, M.D., Eileen Coughlin, M.D., and Vivian C. Finlay, M.Ed. L.M.F.T.   The employer exercised its right under AS 23.30.095(e) to have the employee examined by its physicians (employer’s medical evaluators or “EME’s”) Robert Fu, M.D., physiatrist J. Michael James, M.D., chiropractor, Richard L. Peterson, D.C., orthopedic surgeon, Holm Neumann, M.D., Ph.D., orthopedic surgeon Bryan H. Laycoe, M.D., and orthopedic hand surgeon Alfred L. Blue, M.D.   John E. McDermott performed a second independent medical evaluation or “SIME” for the Board.

The employee has several active claims against the employer.  The employee’s first claim, AWCB Injury No. 199305072, was for an injury occurring on or about March 6, 1993.  The employee claimed she injured her neck, low back, and bilateral hands and arms.  The employee treated with Dr. Larson.  A week and a half later, on March 17, 1993, the employee complained that her hands would go numb when pushing a mop or broom. Dr. Larson diagnosed acute bilateral CTS and recommended conservative treatment in the form of physical therapy.
  This resulted in AWCB Injury No. 199304870 seeking benefits for “CTS”. 

On June 23, 1993, the employee alleged that she exacerbated her March 1993 injury when she moved furniture for the employer.
  She complained of neck discomfort and a severe headache. Dr. Larson noted slow progress.
  The employee continued to complain of bilateral wrist pain, neck pain and mid-back soreness.
  She was released from physical therapy as of September 15, 1993.

Fifteen months after her first claim, on May 9, 1994, the employee again sought treatment with Dr. Larson.  She presented complaining of wrist, neck and back soreness which the employee attributed to increased work activities.  Dr. Larson diagnosed an exacerbation of the employee’s pre-existing symptoms and labeled the employee’s bilateral CTS as “chronic”.
 Over the summer, the employee continued to complain of an increase in CTS symptoms which she associated with specific work activities (mopping, etc.).

On August 10, 1994, Dr. Larson noted that the employee was suffering from a new injury and not an exacerbation of a preexisting injury. His notes describe the new injury as a “compression” type injury with a “spraining affect” of her cervical spine.  On August 15, 1994, Dr. Larson notes that his objective findings are consistent with the employee’s subjective complaints of wrist and neck pain.

On August 24, 1994, the employer had its physician, Dr. Fu perform an EME.  Dr. Fu confirmed Dr. Larson’s diagnosis of bilateral CTS.
 Dr. Fu suggested surgical release for definitive treatment rather than the chiropractic treatment provided by Dr. Larson.   Regarding the employee’s cervical complaints, Dr. Fu opined that they were suggestive of residual cervical strain with no neurological findings.  His evaluation also noted an underlying C6-C7 degenerative condition. Finally Dr. Fu deferred any determination regarding medical stability on the employee’s cervical condition until the next evaluation. He noted the employee reported no back discomfort and confirmed that the employee was not medically stable with respect to her wrists because she needed surgery.  

Dr. Fu performed Electrodiagnostic (“EMG”) testing on September 12, 1994. His testing confirmed the employee suffered from cervical degenerative problems with cervical loss of range of motion. Dr. Fu found no sign of radiculopathy.  

Following Dr. Fu’s recommendation, on December 7, 1994, the employee underwent a right carpal tunnel release performed by Dr. Lipke.  Dr. Lipke explained that the employee would not return to 100% after surgery.
  Dr. Lipke released the employee to return to work on March 31, 1995. 

As to her left CTS, the employee and Dr. Lipke agreed to a wait and see plan for her left wrist.  They would revisit the need for left wrist surgery in a year.
  He was hopeful the employee would not have a ratable PPI.

The employee next injured herself in April 1995 while sorting laundry.
  Dr. Larson diagnosed cervical spine disc herniation, preexisting degenerative disc disease and cervical sprain/strain. Because of this new injury, Dr. Larson closed the employee’s “old cervical injury” and opened records for a new injury.

new work comp injury for her new cervical injury with the understanding that an impairment rating has never been completed on the first injury and that it will be completed following care for her second injury.  If the work comp. carrier asked that I do this differently I will be glad to modify my report.  It will be impossible to assess damages for first and second injuries at this time.

Dr. Larson also closed his file on the employee’s CTS:

I recommend that her case be closed in regards to my office with the understanding that she does have residual as a result of her carpal tunnel and that she has continued discomfort and pain in her left wrist.  I recommend that her surgeon conclude her case in regards to carpal tunnel and that he do any impairment rating that may be necessary.

The employee continued treating with Dr. Lipke for her CTS and Dr. Larson for her back complaints.  Through out this time, the employee reported experiencing of decreased pain and temporary exacerbation of her symptoms with increased work activities such as cleaning and waxing floors.

On June 20, 1995, Dr. Lipke opined that the employee was medically stable.  In a chart note he indicated that under the AMA Guide 3rd Ed, the employee had no ratable PPI for her right wrist.  The chart note does not indicate the page or table Dr. Lipke relied upon.  

The employee fell off a four wheeler over the Fourth of July weekend causing bruising over her left shoulder.  A month later Dr. Larson noted that the employee “continued to suffer with the injuries that she sustained in her work comp. accident. The four wheeler accident did not cause any additional injuries she just has not made any additional progress over the past month.”
 

On September 6, 1995, Dr. Larson performed a PPI rating under the AMA Guide 3rd Ed. on the employee’s cervical and thoracic spine.  Utilizing the dual inclinometer method he assessed 14% whole person impairment for the cervical spine and 5% whole person impairment for the thoracic spine for a combined value of 18%.  In his PPI rating, Dr. Larson noted degenerative changes in the cervical spine, a 36% impairment in the activities of daily living, and a pain level at 5/6.  He opined that she had reached a “point of maximum medical improvement and continues to suffer with chronic cervical and thoracic spine pain.  I believe that she may have fibromyalgia.  She has all the appropriate trigger points for this condition and at the very least she may have myofacial pain syndrome.  This is due to her repetitive injuries.  I have expressed to Sue that the type of work she does will continue to give her additional injury and stress. . . Her full body impairment rating is 18% based on range of motion for the cervical and thoracic spine.”
  

Dr. Larson’s PPI rating report identifies how he performed his range of motion measurements, the page number that identifies how to assess the range of motion, what the testing revealed, the actual measurements, actual percent impairment assigned to each measurement, and the table used to calculate the whole person impairment.  He also utilized the forms provided by the Guides 3rd Edition.

The employee continued to treat with Dr. Larson.  She would have improvement after a treatment and then eventually her conditions would flare.  On February 6, 1996, she informed Dr. Larson’s physical therapist that the prior week, Dr. Fu had performed a PPI rating and evaluation for the employer.  Since then, the employee noted an increase in right-sided neck pain and severe headaches.

Dr. Fu’s performed his PPI evaluation on January 31, 1996.  He focused on the employee’s cervical and carpal tunnel complaints associated with her 1993 injury.
 Dr. Fu reported the employee’s right release had gone well while the left side continued to be symptomatic.  He reported that the employee had to use her right hand to compensate for her left hand.  The employer provided records for her neck and low back.  Dr. Fu performed a directed physical evaluation.  Goniometric measurements were taken to assess cervical mobility. Cervical x-rays revealed degeneration at C6-C7.  Nerve conduction studies showed mild interference for her right CT and moderately severe for the left.  He noted the employee was going to have surgery for her left CTS.  Dr. Fu found no indication of neurological changes in the employee’s neck.  He thought the employee’s cervical complaints were myofascial in nature.  He noted no shoulder restriction.  Dr. Fu referred the employee to Farooz Sakata, O.T.C., for a cervical inclinometric range of motion assessment.  

Dr. Fu provided two PPI “reports.”  The first dated January 22, 1996 provided a 6% cervical PPI rating and a 12% PPI rating for the bilateral PPI rating.  Dr. Fu assigned a 17% whole man PPI rating.  The employer requested Dr. Fu “note rationale for whole person rating to include pages, tables and figures.”  No rationale was provided.  

Dr. Fu provided an addendum report dated February 6, 1996.  The addendum report incorporated Ms. Sakata’s measurements.  His report identified the table and page number for reach rating as well as the rationale.  For impairment disorders of the spine, he assigned a 4% whole person rating.  Loss of range of motion resulted in a 2% whole person rating.  When combined, Dr. Fu assigned a 6% whole person PPI secondary to her neck problem.  His rating took into account her preexisting degenerative conditions.  Regarding the bilateral CTS, Dr. Fu assigned a 5% impairment for the employee’s right CTS (equivalent to a 3% whole person PPI rating) and a 15% for the left CTS.  When combined, the cervical and CTS ratings resulted in a total of 17% whole person PPI rating.
 The employer accepted and paid the 6% whole person PPI rating for the cervical condition and the 3% whole person PPI rating for the right CTS.

The employee returned to Dr. Lipke for her left CTS.
  Although surgery would be required, it would be performed in a few months.

The employee continued treating with Dr. Larson for her back conditions.
  On December 5, 1996, Dr. Larson’s chart notes reflect the employee reported an exacerbation of her neck und upper back symptoms.  On December 10, 1996, she reported low back soreness not related to her work injury.  

Dr. Lipke performed the left carpal tunnel release surgery on December 15, 1996.  Dr. Lipke released the employee to regular duty in early March 1997 and instructed her to return in two to four months for a PPI rating.
   On July 25, 1997, Dr. Lipke rated the employee according to the Guides, 4th Ed.  He determined that she had no permanent partial impairment attributable to her left CTS. However, he failed to include any reference to page numbers, table numbers, or rationale.
    

Upon returning to work, the employee reported increased neck and upper-back pain to Dr. Larson.  He opined that these were temporary exacerbations and are typical of someone with the employee’s chronic conditions.

On September 5, 1997, the employee returned to Dr. Larson complaining of an exacerbation of her spine conditions and mild to moderate numbness in her hands.
  She could not attribute the exacerbation to a new injury or event at work.  Dr. Larson’s chart notes for the latter part of 1997 establish a pattern of increased symptoms with an increase in certain work duties, such as mopping.  

The employee alleged she suffered a low back strain in April 1997.
  Dr. Larson suspected disc protrusion herniation at L5-S1, recommended an MRI and referred the employee to Dr. Odland, for pain medication.  The MRI revealed mild L4-L5 and L5-S1 facet degenerative joint disease and degenerative disc disease at T11-T12.
  It was negative for disc herniation or protrusion. Dr. Larson prescribed chiropractic adjustments, physical therapy modalities and restricted activities (including work).  

On July 16, 1998, Dr. James performed an EME for the employer. He reviewed the employee’s medical records, X-rays, MRI, and directly examined the employee.  He reported the employee would not be medically stable for another 6 – 8 weeks.  On August 25, 1998, Dr. James adjusted the estimated date of medical stability to October and requested Ms. Sakata perform a physical capacity evaluation (“PCE”).

On October 5, 1998, Dr. James responded to a letter from the employer.  He indicted that the employee was medically stable as of October 5, 1998 and assigned a 10% whole person PPI rating for the employee’s lumbar.  When the employer asked Dr. James if he included the employee’s preexisting degenerative joint disease, he simply affirmed his prior 10% whole person impairment indicating 0% attributable to preexisting conditions.  The employer accepted Dr. James’s rating and paid the employee a 10% PPI benefit for her lumbar spine.  Dr. James did not provide any rationale or other analysis of his rating.

On November 12, 1998, the employee reported another exacerbation of her symptoms to Dr. Larson.
  Dr. Larson noted the symptoms were the same as those the employee had previously exhibited.  The employee reported no new fall, injury or accident precipitating the increase in symptoms. 
 

On November 24, 1998, the employee treated with Dr. Layman, for seasonal affective disorder and blood pressure.
  Dr. Layman ran diagnostic tests including an EKG.
  The EKG showed some abnormalities and he referred the employee to Dr. Coughlin.

On February 18, 1999, the employee returned to Dr. Larson complaining of increased low back pain corresponding to a slight change in work duties.  The employee told Dr. Larson that she had recently assisted with moving patients and this caused an increase in low back pain.  She also complained of neck pain and stiffness.  Dr. Larson diagnosed an exacerbation of pre-existing lumbar conditions.

On May 21, 1999, the employee presented at the emergency room complaining of right arm and lower thoracic pain from a slip and fall at work.
 She was discharged with pain medication, low back pain discharge instructions, and instructed to follow up with her regular physician if her condition worsened.  The employee followed up with Dr. Larson.  Dr. Larson diagnosed a cervical, thoracic and lumbar sprain/strain with muscle spasms and contusions.
  He took her off work for a week with instructions that upon returning to work, if pain increased to return to his office.

On August 31, 1998, the employee blacked out at work and was taken to the emergency room.
 Her examination was unremarkable.
  She believed her blackout was stress related.  The employee felt she had been under an extreme amount of stress at work and was seeking legal advice.  She believed the employer had harassed her and she could not take it any more.  The employee complained to the union but they were unwilling to get involved.  She thought it was because they did not like her.  She also attributed her lack of promotion in the work place to the fact that her supervisors did not like her.  

Medical records indicate the employee treated with Dr. Layman for her stress related workers’ compensation injury.
 Dr. Layman took the employee off work for two weeks. 

On September 29, 1999, the employee returned to Dr. Larson complaining of chronic low back pain radiating bilaterally into the legs, left worse than right.  The employee reported her low back pain increased with coughing, sneezing, bending, standing, sitting, or walking.  Dr. Larson diagnosed an exacerbation of the employee’s lumbar spine injury/disc protrusion. He adjusted her spine, took her off work for several weeks and placed her on a twice per week treatment plan. By October 15, 1999 Dr. Larson felt the employee should consider vocational rehabilitation rather than return to her work with the employer.  By October 20, 1999, the employee had shown some progress but did not want to return to work due to ongoing pain and stress.
 

On November 6, 1999, the employer had the employee evaluated by an EME panel consisting of chiropractor Dr. Peterson, and orthopedic surgeon, Dr. Neumann.  They were asked to evaluate the employee’s slip and fall May 21, 1999, work injury.  After a physical examination of the employee and a records review they opined the employee was suffering from “degenerative joint disease which is unrelated to her industrial claims.”
  They believed the employee exaggerated her symptoms.  In their opinion, on a more probable than not basis, the May 21, 1999 injury was not a substantial factor in her present complaints.
  They further opined that the employee has returned to pre-injury status, no further treatment was necessary and there was no reason why “she cannot perform her former duties in the same capacity that she was performing prior to the injury of May 21, 1999.”
  Finally they opined that, under the Guides 4th Ed., the employee incurred no permanent impairment attributable to the May 21, 1999 incident. 

The panel utilized the double inclinometer method to measure range of motion. The report does not contain the page numbers and table numbers relied upon by the panel. The EME panel issued a follow-up report affirming their prior opinion on November 10, 1999.  

In November 1999, the employee commenced mental therapy with Ms. Finlay.  Ms. Finlay believed it was not in the employee’s best interest to return to work nor could she speculate when she thought the employee could return to work.  On December 16, 1999, Ms. Finlay responded to questions from the employer and provided the following information: the employee was not incapacitated, the condition was not chronic, it was not necessary for the employee to work a reduced schedule, and the employee could return to work but not at her previous employer (due to stress reaction).

Dr. Larson responded to the same questions as Ms. Finlay.  He responded that: the employee has a chronic condition, which is exacerbated from time to time, the employee must work a reduced schedule, and the employee can perform work.  Dr. Larson identified that the employee could no longer take care of floors, make beds or lift more than 30 pounds.

The employee continued to complain of wrist pain and numbness. On February 29, 2000, Dr. Lipke diagnosed the employee as having recurrent bilateral CTS and recommended she change her line of work.  It was his opinion that if she continued in her present position, her CTS would be chronically aggravated and become progressively worse.
  He did not believe that another surgical release could be effective.
  

Dr. Lipke referred the employee back to Dr. James.  The record does not indicate whether Dr. Lipke knew that Dr. James had evaluated the employee for the employer.  

Dr. James performed electrodiagnostic testing.  The testing confirmed recurrent bilateral CTS and led to speculation by Dr. James that the employee had degenerative disc disease of the cervical spine.
  Her testing revealed that some latencies were worse than they were pre-surgery.  Surgery would be contraindicated because the employee had already had bilateral CTS.

Dr. Lipke rated the employee’s carpal tunnel according to the AMA Guides 4th Ed, page 57, Table 16.  He rated the employee with a 10% PPI for each arm or 6% of the whole person for a total of 12% whole person PPI rating.  

On April 15, 2000, the employer had Dr. Laycoe, an orthopedic surgeon evaluate the employee’s bilateral CTS.  Dr. Laycoe confirmed the employee suffered from CTS.  He believed this was a recurrence of the prior CTS, not a new condition.  He agreed with Dr. Lipke that surgery was contraindicated but that weight loss would help control the symptoms. Finally, he opined the employee was medically stable regarding her original March 15, 1993 carpal tunnel injury and that she could return to her occupation at time of injury.  Dr. Layco agreed with Dr. Lipke’s 12% whole person rating but would adjust for any prior PPI rating.  He believed the condition was solely related to the 1993 carpal tunnel injury. The employer accepted part of Dr. Lipke’s PPI rating and paid the employee a 6% PPI benefit.

Dr. Layco performed a second EME on January 5, 2001.  He reconfirmed his earlier diagnosis of bilateral CTS, and that recent employment as a truck driver had not caused her CTS to worsen.  He noted that he could not state whether or not all of the employee’s subjective complaints were valid. The testing did provide objective evidence for several of the employee’s complaints. He opined that the employee should not return to her work at the time of injury and that the 12% whole person rating included the 3% that she was previously rated and paid for on the right upper extremity.    Finally, he felt the 1993 condition and the 1999 condition combined creating a substantially greater condition than “just from the 1999 alone.”
  By addendum dated January 22, 2001 Dr. Laycoe assigned a 23% whole person PPI (9% CTS + 6% neck + 10% Low Back
).

By April 2001, Dr. Lipke recommended the employee consider heat and ultra sound and a trial with the Oklahoma program.
  On May 8, 2001, the employee was seen at Virginia Mason Medical Center by Thomas B. Curtis, M.D.
 Dr. Curtis diagnosed myalgia, cervical strain superimposed on degenerative disc disease, possible impingement of the left shoulder, thoracic strain, possibly superimposed on lumbar degenerative disk disease currently with left sciatica aggravated by extension postures, low back and sciatica pain, depression and stress, residual median nerve symptoms after carpal tunnel release. 

In July of 2002 the employee underwent a whole body PCE. The evaluation was conducted by Jean McCarthy P.T.  Ms. McCarthy considered the evaluation to be “valid.” It was determined that the employee could sit for 60 minute durations, stand for 15 minute durations, walk frequent long distances and could utilize her upper extremity for periods up to 15 minutes.  She could occasionally bend/stoop crawl, climb stairs, crouch and frequently squat, kneel and balance.

On August 8, 2002, Dr. Odland submitted a physical disability affidavit for a State proxy hunting license that rated the employee at a 70% whole body PPI rating.  The rating does not indicate what edition of the Guides was utilized, what measuring protocol was followed or what tables were used.

Dr. Troxel referred the employee back to Dr. James for evaluation.
 He diagnosed bilateral CTS, worsening.  He also diagnosed a right C7 radiculopathy and underlying degenerative disc disease of the cervical spine at C6-C7. He opined that while he would not generally recommend a repeat of the carpal tunnel decompression, he felt that “with the insidious but incremental increase in her latency delays, this may be one of the few cases I think this would probably be successful.”

On August 22, 2002, the employee underwent an EME with orthopedic hand surgeon Alfred L. Blue, M.D.
 The EME focused the employee’s upper extremities. Dr. Blue thought it suspect that the employee characterized her CTS as being worse now than it was two years ago even though she had not been working. Dr. Blue concurred in the diagnoses of bilateral CTS and noted the employee had a medical history that includes spine disease and depression.

In response to questions from the employer, Dr. Blue opined that he did not believe the employee’s employment with the employer was a substantial factor in causing, aggravating or accelerating her current bilateral hand condition.  

Dr. Blue questioned how the employee’s condition could worsen even though she was not working.  He found her complaints to be subjective and explained that the mild change in the nerve conduction study could be due to many factors including the temperature, age of the employee, or simply a different test date.   He assigned a date of medical stability as the summer of 2002, when the employee stopped working for the employer.  

Dr. Blue was asked to rate the employee’s carpal tunnel condition under both the 4th and 5th editions to the Guides.  He was instructed that when assessing a whole person rating, he was to use the combined values tables and take into account prior PPI ratings for other medical conditions.  Using the 4th edition, he assigned a 10% PPI rating of the upper extremities.  Under the 5th editions, he assigned a 5% PPI rating.

Dr. Blue then explained that “the other ratings have taken in other areas besides the carpal tunnel syndrome, the 10% upper extremity rating is a 6% whole person.  A 5% upper extremity rating is a 3% whole person. Based on the carpal tunnel rating, there is no other assessment to be considered.”
  Dr. Blue did not recommend further treatment or diagnostics.  He believed that any inability to work was not related to the employee’s employment with the employer.  Finally he opined that he would restrict her from jobs with heavy lifting, heavy repetitive work, or the use of vibratory tools.

By addendum report dated September 12, 2002 Dr. Blue questioned the validity of the PCE evaluation.  Specifically he questioned how the employee could only stand for 15 minutes but could walk a great distance.  “certainly walking a great distance is longer than 15 minutes…. ”  Dr. Blue did not have a high opinion on the usefulness of PCE’s in general.  “I think that in my opinion these tests are going to come back with a light to sedentary type of occupation, is going to state that she more likely than not can do her work…Unfortunately, the PCE’s had been accepted as a valid criterion by some jurisdictions but I do not believe that PCE’s have a great deal of validity.”

On November 11, 2002, the employee was involved in a motor vehicle accident (“MVA”).  She had emergency surgery and a week in the hospital. Upon release from the hospital, the employee sought treatment from Dr. Larson.  As a result of the employee’s MVA, Dr. Larson provided several “PI” reports.
 In December 2002 he provided a “PI Initial Report” were he diagnosed the employee as “suffering with a cervical, thoracic, lumbar spine and pelvis sprain/strain and sciatica superimposed upon preexisting degenerative changes as a direct result of her motor vehicle accident.”
  

SIME physician, orthopedic surgeon Dr. McDermott, evaluated the employee on October 27, 2005, report dated November 4, 2005. He provides a three page medical record summary.  Those records post 1995 received more attention then the earlier records.  Dr. McDermott diagnosed status carpal tunnel syndrome – right side only. “However, patient makes mention of bilateral carpal tunnel surgery in her history.”  He assigned September 9, 1995 as the date of medical stability for the employee’s neck and back complaints.  Dr. McDermott noted a lack of objective findings that he would expect to find with the employee’s complaints. 

At this time, as a result of my examination, I am unable to document any objective evidence of permanent partial disability.  I would note that if right carpal tunnel surgery is accepted under this claim, Fifth Edition AMA Guidelines would suggest a 5% upper extremity for this.

These impressions are based on a reasonable degree of medical probability, and the more-probable-than-not standard.

In response to further inquiry from the employer, Dr. McDermott clarified that the employee’s CTS was medically stable as of September 1995 and provides a 5% PPI rating under the Guides 4th Ed.  He also emphasized the lack of objective evidence to support the subjective complaints.
 

The employee testified at hearing.  Her testimony focused on the protocol followed by Ms. Sakata when she took range of motion (ROM) measurements for Dr. Fu. The employee testified that Ms. Sakata limited ROM measurements to her neck and not her spine.  Moreover, Ms. Sakata measured only twice in each direction.  The employee testified that for each of the second measurements, Ms. Sakata forced her head beyond the point of comfort and caused pain.  The employee testified that she felt considerable pain after Ms. Sakata finished her measurements.  She also testified regarding her employment and the impact of her injuries on her daily activities.

David J. Mulholland, D.C., testified for the employee.  He is a 1993 graduate of the North American Academy of Rating Physicians. He has been licensed in Alaska for over 24 years and regularly conducts PPI ratings.  He is trained in the 3rd, 4th, and 5th editions of the Guides.  On referral from Dr. Larson, Dr. Mulholland conducted a records review focusing on Dr. Larson’s and Dr. Fu’s PPI ratings of the employee’s neck and spine.  Upon review, Dr. Mulholland concluded they were both partly right. 

Dr. Larson conducted ROM rating which met the Guides consistency requirements.  He used the al inclinometer method required by the Guides.  Dr. Fu used a Cybex machine which is not in keeping with the Guides 3rd Ed. protocol.   Under the 3rd Ed. the rating physician is required to rate the soft tissue component of the injury.
  Dr. Larson did not do this while Dr. Fu did.  Therefore, to a reasonable degree of medical certainty, Dr. Mulholland opined that combining Dr. Larson’s ROM rating and Dr. Fu’s soft tissue rating would provide the Board with a valid and complete PPI rating. 

Argument of the Employer

The employer argues that the employee is not entitled to any additional PPI benefits for her neck and back because her employment was not a substantial factor causing her PPI.  The employer argues that the opinions of the Board’s SIME physician, John E. McDermott, M.D., and the employer’s physician’s Drs. Neumann and Peterson should be accepted over those of Dr. Larson on the issue of causation because Dr. Larson’s records fail to establish causation.  Accordingly, the Board should conclude that the employee has suffered no additional PPI of her cervical, thoracic or lumbar spine which can be attributed to her employment with the employer.  Accordingly, the only PPI to be addressed is the PPI attributable to the employee’s CTS.  In the alternative, the employer argues that the employee has not met her burden establishing that she is entitled to additional PPI benefits.  

The employer contends that the employee has suffered prior injuries to her neck and back.  However, the Board should not ignore the employee’s progressive degenerative conditions that preexisted her alleged dates of injuries.  The employer argues that it has rebutted any presumption of compensability that the employee may have attached to her claim with the expert medical opinions of the SIME physician, orthopedic surgeon John E. McDermott, M.D, F.A.C.S., and the employer’s evaluators (“EME”)
 Richard L. Peterson, D.C., and Holm W. Neumann, M.D., Ph.D.

Dr. McDermott opined that the employee suffered no PPI which can be attributed to the employee’s employment with the employer.  Similarly, the employer’s physicians examined the employee’s lower thoracic spine and were unable to identify any PPI attributable to the employee’s work.  They opined that the employee suffered from degenerative joint disease unrelated to the employee’s work.   

Argument of the Employee
The employee argues that she is entitled to additional PPI benefits.  The employee urges the Board to follow Dr. Mulholland’s recommendation and combine Dr. Larson’s ROM measurement for the neck and thoracic spine with Dr. Fu’s “specific disorder of the spine percentage.”  This results in a 17% PPI rating for the neck and a 7% rating for the thoracic spine.  The employee argues that when combined, the employee is entitled to a 23% PPI rating for her spine.  Additionally, the employee argues that the employer owes her an additional 3% for her bilateral CTS.  She reasons physicians agree that she has a 12% whole person impairment associated with the condition and to date she has only received a 9% PPI benefit.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employee claims she is entitled to an additional 3% PPI rating for her CTS and an additional 17% PPI rating for her neck and spine.  The employer argues that the employee has not established that work was or is a substantial factor in her medical conditions.  In the alternative, the employer argues that if the Board concludes work is a substantial factor in the employee’s conditions, then the employee has received an overpayment of PPI benefits

AS 23.30.190 addresses compensation for PPI and how PPI is to be rated.  It provides in part:

(a) …The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part system or function converted to the percentage of impairment to the whole person as provided under (b) of this section….

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent.  The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.

(c) The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury.  …

(d) When a new edition of the American Medical Association Guides described in (b) of section is published, the board shall, not later than 90 days after the last day of the month in which the new edition is published, hold an open meeting under AS 44.62.310 to select the date on which the new edition will be used to make all determinations required under (b) of this section…..

The date of medical stability controls which edition of the AMA Guides is to be used for the rating.
  Those injuries with a date of medical stability before April 21, 1996 are to be rated under the Guides 3rd Ed.  Those injuries with a date of medical stability on or after April 21, 1996 to April 28, 2001 are to be rated under the Guides 4th Ed.  Injuries with a date of medical stability on or after April 28, 2001 are to be rated under the Guides 5th Ed.  

Here, the parties have presented numerous ratings for the CTS (right, left, and bilateral), neck and spine conditions.  They have provided the Board with multiple ratings for the same body parts under the different AMA Guides. Because the parties did not present the Board with an agreed upon date of medical stability for purposes of determining which Guide is appropriate, it is incumbent upon the Board to determine the appropriate date so it may in turn utilize the correct edition of the Guides.  

To resolve the issues before the Board it is necessary to first determine whether work was a substantial factor in the employee’s PPI.  If work is a substantial factor, then the Board will determine the date of medical stability for each condition and the appropriate PPI rating.

I.
WAS THE EMPLOYEE’S EMPLOYMENT WITH THE EMPLOYER A SUBSTATIAL FACTOR IN HER PPI?

The parties agree that the Board should apply its presumption analysis to the benefits sought in this case.
 “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter….”
 

Applying the presumption analysis is a three step process.
 First, the employee must establish a “preliminary link” between the disability and his or her employment.
  To establish a link, there must be some evidence that the claim arose out of the worker’s employment.
 The Alaska Supreme Court held in Meek v. Unocal Corp. "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
   If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under subsection 95(a).
   The presumption can also attach with a work-related aggravation/acceleration context without a specific event.
   A substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relationship to the disability.
   In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection. Finally, treatment must be reasonable and necessary to be payable under AS 23.30.095(a).  

Once the presumption attaches the employer must rebut the presumption of compensability.   At step two, the presumption will drop out if the employer adduces “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion” that continued benefits are not indicated, or not indicated as the employee contends.
  The employer accomplishes a “rebuttal” of the presumption if it presents substantial evidence to the contrary.  “Substantial evidence” is “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion” that continued benefits are not indicated, or not indicated as the employee contends.
  There are two methods of overcoming the presumption of compensability: (1) presenting affirmative evidence showing that the employee does not suffer a work-related medical condition, or (2) eliminating all reasonable possibilities that the conditions complained of are work-related. Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.   Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 

At the third and final step, after the Board finds the employer has presented substantial evidence to rebut the presumption, the employee must prove all elements of his or her claim by a preponderance of the evidence.
  The employee as the party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the Board as trier of fact, that the asserted facts supporting her claim for additional PPI benefits are probably true. At this step the Board reviews the record and weighs the testimony and evidence. 

The Board finds the opinions of EME physician Dr. Laycoe, and employee’s physicians, Drs. Lipke and Larson, that the employee’s post surgical CTS is related to her 1993 work injury, when viewed in isolation, sufficient to attach the presumption of compensability to the employee’s claim for additional PPI for her CTS.  Similarly, the Board finds the opinions of Drs. Larson and James that the employee’s cervical and spinal conditions are related to her employment with the employer, when viewed in isolation, sufficient to attach the presumption of compensability to the employee’s claim that she is entitled to additional PPI for her neck and back.

Having found the presumption attaches, the employer must now rebut the presumption by substantial evidence. The Board reviews the evidence presented in isolation to determine whether the employer has (1) presented affirmative evidence showing that the employee does not suffer a work-related medical condition, or (2) eliminated all reasonable possibilities that the conditions complained of are work-related. Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.

Here, the employer relies upon the expert opinions of Drs. McDermott, Blue, Peterson and Neumann as substantial evidence sufficient to rebut the presumption of compensability (work relatedness) of the employee’s CTS, neck and back.   The Board finds Dr. McDermott opined that he was unable to document any objective evidence of permanent partial disability.
  The Board finds Drs. Peterson and Neumann diagnose the employee’s present problems attributable to degenerative joint disease which is unrelated to the employee’s claims.  They opine: “Thus, considering the nature of [the employee’s] work injury of May 21, 1999, and the normal biological healing process of soft tissue injuries, on a more probable than not basis, the reported injury is not a substantial factor in her present symptomatolgy.  Furthermore, given her extensive records, inappropriate exam findings, and pain behavior and we cannot rule out that psychosocial factors are interfering with recovery.”
  We find the records and opinions of Drs. McDermott, Blue, Peterson and Neumann, when viewed in isolation are substantial evidence sufficient to rebut the presumption of compensability.   

The presumption having dropped out, the employee must now prove the work relatedness of her claim for additional PPI benefits by a preponderance of the evidence. The Board finds the employee has degenerative disc disease that pre-existed the 1995, 1998 and 1999 alleged work injuries. Accordingly, the Board’s inquiry is whether the employee’s work was “a” substantial factor in her neck and back conditions.  In other words, did the employee’s work for the employer in anyway aggravate, accelerate, or combine with a pre-existing condition to contribute to the employee’s symptoms today.  

The Board finds the employee has established the work relatedness of her back condition to her employment with the employer by a preponderance of the evidence.  The Board finds that the employee’s work aggravated her pre-existing degenerative disk disease.  In making this finding, the Board relies upon the medical reports of Dr. Larson.  For purposes of this finding, the Board gives more weight to the reports of Dr. Larson because he has followed the employee’s medical condition for a number of years both before and after the work injury.   The Board finds he was in the best position to assess the physical impact of the employee’s work on her pre-existing back and neck conditions.  The Board finds the pattern of flare-ups described in Dr. Larson’s records consistent with an aggravation of a pre-existing condition.

Regarding the employee’s CTS, the Board finds the employee has been paid benefits equivalent to a 9% whole person PPI rating.  The employer argues that there is no balance due or owing for the employee’s CTS.  Rather, the employer argues that there has been an overpayment.  Specifically, the employer argues that the right CTS only has a 3% whole person PPI rating and the left CTS has no ratable impairment.  The employer does not dispute the work relatedness of the employee’s CTS, only the amount of impairment.  

II.
HAS THE EMPLOYEE ESTABLISHED BY A PREPONDERENCE OF THE EVIDENCE THAT SHE IS ENTITLED TO ADDITIONAL PPI BENEFITS FOR HER CTS, NECK AND SPINE?

Having concluded that the employee’s work with the employer is a substantial factor in the employee’s PPI, the Board can now address whether the employee is entitled to additional PPI benefits or if she received an overpayment. The Board finds that to date, the employer has accepted and paid a a 6% rating on the employee’s neck, a 9% rating on the employee’s hands, and a 10% rating on the employee’s back.

A.  Neck and Spine

The employee argues that none of the doctors who rated her cervical and thoracic spine followed the appropriate AMA Guide.   The Board finds the employee was medically stable as to her neck and spine on October 5, 1998 as opined by Dr. James.   Accordingly, any PPI rating should be done according to the AMA Guides 4th Ed.   

Dr. Fu and Dr. Larson preformed PPI ratings under the Guides 3rd Ed.  Their ratings will not be considered by the Board.  Drs. James, Laycoe, Peterson, Neumann, and McDermott all rated the employee’s neck and cervical condition utilizing the 4th Edition of the Guides.  However, the Board finds that none of them provided valid PPI ratings for the employee’s neck or spine.  

For there to be a valid rating, physicians must identify the edition, pages and tables of the Guides relied upon, in support of their ratings.
  Without this information the Board cannot compare the clinical findings and conclusions with the Guides criteria to determine whether or not the impairment estimates accurately reflect those criteria.
  

For example, in the Guides 4th Ed. at p. 10 §2.4 Preparing Reports, it provides guidance on the kinds of information a rating physician is expected to provide as well as a standard form that could be used as a cover sheet on the rating report.  The standard form provides a section that for each body part or system, the rater provides the chapter and table numbers as well as the whole person impairment.  “By consulting the standardized medical evaluation protocols and reference tables and reviewing the recommendation of the guides the [Board] may verify whether or not all necessary information was collected.  If it was, the correctness of the evaluation may be ascertained by comparing it with the Guides table…The scope of the documentation needed for a reliable report is indicated in the Report of Medical Evaluation (p.11)”
  An opinion that there is no ratable impairment or a PPI rating of 0% requires the same analysis and reference to the Guides as a rating of 95%.  A zero percent PPI rating is a rating.
 

For all ratings associated with the neck and spine, the Board finds they are incomplete and cannot be relied upon. The Board finds it may not ascertain the correctness of the evaluation or verify whether all the necessary information was collected.  While the EME report of Drs. Peterson and Neumann contains a thorough physical examination identifying the method of measurement and different range of motions, the report does not contain the pages and tables of the AMA Guide relied upon.  Therefore, the Board finds their report just as invalid as the others.

The employee urges the Board to combine Dr. Fu’s rating with Dr. Larson’s to achieve a “complete” and valid rating. Dr. Fu’s and Dr. Larson’s ratings were done under the AMA Guides, 3rd Ed.  and will not be considered by the Board. 

The Employee argues that under Bode v. Alaska Memorial Services, Inc. AWCB Decision No. 93-0113 (May 7, 1993),  the Board has the power to take available medical information from the record and derive an appropriate PPI rating pursuant to the AMA Guides if none of the prior ratings were done properly.  The employer agrees that the Board has the ability to combine findings of different physicians to come up with a final rating.  However, under Brandt v. Anchorage School District, AWCB Decision No. 98-0258 the Board may exercise this authority only when all ratings depart from the appropriate Guide.  The Board agrees with the employer, it may exercise this authority only when all ratings depart from the appropriate Guide.  

The Board is directed to “ensure the quick, efficient, fair, and predicable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers…”
  The Board is concerned that to agree with the employee would be to invite argument on each and every section of each and every PPI rating when the record contains a valid rating.  The Guides require a rating be done by a physician.
  The Board will not place itself in a position of selecting from a menu of ratings to come up with a complete rating when the record contains a valid rating.  

Regardless, here the Board concludes there is no valid rating for the employee’s cervical or spinal conditions.  The Board finds the ratings for the cervical and spinal condition to be so deficient and varied with respect to the neck and spine, that it could not cobble together a complete rating.  The Board will retain jurisdiction over the question of whether the employee is entitled to additional PPI benefits for her neck and spine if the parties are unable to resolve the matter on their own.  

B.  The CTS PPI

The Board finds the employee has attached the presumption to her claim for additional PPI benefits with the ratings of Drs. Laycoe and Lipke.  The employer relies upon the PPI ratings of Drs. McDermott,
 Blue, and Lipke as substantial evidence sufficient to rebut the presumption of compensability.  Viewing this evidence in isolation, the Board finds the employer has rebutted the presumption that the employee is entitled to additional PPI benefits for the CTS.  The burden now shifts to the employee to establish her entitlement by a preponderance of the evidence.  

As discussed above, the Board finds the PPI reports provided are invalid.  However, the Board finds that while each is individually facially invalid, when viewed as a whole, the consistency in the ratings meets the requirements and goals of the Guides and provides a valid rating. All physicians,
 except Dr. McDermott and Dr. Blue who rated the employee’s bilateral CTS according to the Guides 4th Ed. assessed a 12% whole person rating.   Dr. Blue assessed a 10% rating.   Dr. McDermott opined that if the right CTS surgery is accepted, then he would assign a 5% upper extremity PPI rating which translates to a 3% whole person rating.  

At page 7 of the Guides 4th Ed., it provides that “If the patient’s medical condition is stable, then different physicians should reach the same general conclusions.”  All physicians who rated the employee under the 4th Edition assigned a 12% whole person impairment except Dr. McDermott.  Accordingly, under the Guides, because the other physicians were able to reach the same conclusions (i.e.: the results are consistent), the Board gives them greater weight and finds them to be more reliable.  Had the physicians provided ratings that differed, and the physicians could not reach the same general conclusions, then the Board would find as it did above that the record contains no valid PPI rating.   However, here, unlike the ratings provided for the neck and back, there is consistency between the employer’s and employee’s physicians.  

The Board disagrees with the employer that Dr. McDermott’s rating most “most accurately reflects her present permanent impairment attributable to CTS.”
  The Board finds that a 12% whole person PPI most accurately reflects her present PPI attributable to CTS.  The parties do not dispute that the employee has received a 9% PPI benefit to date attributable to her bilateral CTS.  The Board concludes, on the limited record before it, that the employee is owed an additional 3% PPI benefit for her bilateral CTS.  The Board further concludes that the additional 3% owed as of November 20, 2000 when Dr. Lipke assigned and the employer accepted his PPI rating.
Dr. McDermott supplemented his November 5, 2005, SIME report on December 6, 2005.  In his supplemental report, Dr. McDermott opines that the CTS was medically stable in September 1995.  He also rates the employee’s CTS limited to the right side, assigning a 5% PPI rating.  He provides no rating for the left CTS.  As explained above, the Board finds his rating to be invalid.  The Board attempted to follow the calculation of Dr. McDermott’s CTS rating set forth in his addendum and was unable to do so.  Dr. McDermott’s physical examination of the employee with respect to her CTS consisted of:

The elbows show full flexion, full extension, no restriction of pronation of supination.  I am unable to demonstrate any tenderness into the forearm during distracted exam, and she reports no direct tenderness.  There are healed surgical scars from carpal tunnel surgery; no evidence of intrinsic atrophy in the writs or hands.  There is good muscular tone and strength.  The wrists show full range of motion and physiogenic finger/ thumb motion.
 

The Board finds the examination less than thorough and in conflict with his ultimate conclusion that the CTS is restricted to the right side only.  His examination mentions healed surgical scars from carpal tunnel surgery.  The Board finds his examination was to both the left and right side.  The Board finds he noted the existence of bilateral scars.  The Board, in its review of the medical records submitted to Dr. McDermott for review, found several references to left CTS surgery and the bilateral nature of the employee’s condition.  The Board gives less weight to the opinion of Dr. McDermott because we find his report does not consider all the evidence provided by the parties.  The Board finds he ignores the left CTS and post surgical EMG test results in the records provided to him.  

The Board finds that the employee’s bilateral CTS symptoms were chronic and recurring with brief periods of relief.  The Board finds that early on the increase in the employee’s symptoms corresponded with an increase in certain work duties.  The Board has considered and rejects Dr. Blue’s rationale that the employee’s present CTS condition is not work related because her condition worsened even after she was no longer working.  Relying on the Board’s experience and expertise with work related injuries, we find it reasonable that a work related condition would continue to worsen even after the employee is removed from the offending job. 

The Board also finds Dr. Blue’s rationale that the PCE is invalid because it states that the employee can take long walks but not stand for more than 15 minutes.  The Board finds these two activities affect the body in different manners.  The Board finds the PCE report reconcilable and hence finds it to be valid.

The Board gives more weight to the opinions of Drs. Fu, Lipke, and Laycoe than to Dr. McDermott.  The Board found above that the employee’s 1993 injury was a substantial factor in the employee’s post surgical bilateral CTS.   Therefore, the Board concludes on the record presented, that the employee has established by a preponderance of the evidence that she is owed an additional 3% PPI benefit for her CTS and that the additional PPI benefit is work related. 

III.
ATTORNEY’S FEE AND COSTS.  

The employer argued at hearing that employee’s counsel’s fee and costs should be reduced for those issues raised by the employee upon which she did not prevail.  The employee proceeded pro se for many years.  The Board finds that upon entry of appearance by employee’s counsel that issues were narrowed and the claims proceeded forward in an orderly fashion.  The Board finds that concurrent with employee’s counsel’s entry of appearance, the employer accepted compensability of the employee’s CTS claim and time loss.  The Board finds that under Childs v. Copper Valley Electric Association,
 the employee is entitled to an award of attorney’s fee and costs.  The Board finds that it and the employer benefit from having competent and experienced counsel in the case.  The Board finds that the employee has received a benefit from the Board finding additional PPI, if any, for the neck and spine is work related.  The Board finds the employee has benefited from the award of an additional 3% PPI rating for her CTS.  The Board has retained jurisdiction over the neck and spine PPI claims.  

The Board finds the employee’s attorney has successfully prosecuted the employee’s claims.  The Board finds the employer resisted and controverted the employee’s claims.  AS 23.30.145 states, in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.

(b) If an employer fails to... pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

The employee’s attorney submitted affidavits detailing and explaining his fees.  Counsel for the employee has submitted affidavits of fees and costs totaling $21,232.50 in fees and costs in the amount of $568.17.

The Board finds the employee prevailed on the most substantial aspects of her claim.  The employee’s counsel was instrumental in obtaining the benefits sought by the employee.  This matter was very complex – both medically and legally -- and tenaciously fought by the employer.  The employer’s counsel, Mr. Cadra, was a strong advocate for the employer, and is an experienced attorney.  The employee’s counsel, William J. Soule, was also a strong and effective advocate for his client.  His briefs and his presentation of the employee’s claim were detailed, thorough and of great assistance to the Board.   

The Alaska Supreme Court has instructed us that an attorney’s fee award is not necessarily limited to the hourly rate multiplied by the number of hours expended.  Instead, the Board may consider the contingent nature of the fee and the likelihood of success on the merits.
  The Board finds that the employee’s attorney spent 93.1 hours pursuing employee’s claim.  The Board finds this to be a reasonable amount of time considering the numerous injuries and medical opinions.  The employer does not allege the amount of time expended is excessive or that the hourly rate is excessive.  Rather, the employer argues that employee’s counsel’s fee and costs should be reduced for those issues raised by the employee upon which she did not prevail.  The Board finds the employer’s argument, were it accepted would have the unintended consequence of dissuading attorneys from taking cases where the employee has been representing themselves.  The Board finds this to be contrary to public policy.  Moreover, as demonstrated by Mr. Soule’s entry in the case, benefits were paid and the number of issues narrowed.  This is of benefit to the workers’ compensation system in general.  

The Board awards counsel full costs in the amount of $568.17 and attorney’s fees in the amount of $21,232.50.  Interest is due as per the Board’s regulation 8 AAC 45.140 on compensation that was not paid when due.

ORDER
1. The employee is awarded an additional 3% PPI benefit for her CTS.

2.  The Board will retain jurisdiction over the question of whether the employee is entitled to additional PPI benefits for her neck and spine if the parties are unable to resolve the matter on their own.  
3. The employee is awarded full costs in the amount of $568.17 and attorney’s fees in the amount of $21,232.50.  
Dated at Anchorage, Alaska on August  30, 2006.
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� The employee asserts that the ratings on her spine were not done in accordance with the applicable edition of the AMA Guides.  The employer has paid a 6% PPI benefit for the employee’s Neck and a 10% PPI benefit for her low back. 


� Carpal Tunnel Syndrome.


� AS 23.30.190 requires that a PPI rating is conducted under the whole person determination set out in the edition of the AMA Guide prescribed by AWCB Bulletin at the date of injury.


� 4/28/93 Larson Chart Notes.


� 6/25/93 Larson Work Comp. Report.  Some of Dr. Larson’s records are labeled to indicate they were specifically dictated for purposes of workers’ compensation.


� 9/24/93, 10/21/93, 12/6/93, and 3/4/94 Larson Work Comp. Reports.


�  8/3/93 Larson Work Comp. Reports.


� 5/16/94 Larson Work Comp. Reports.


� 8/8/1994 Larson Chart Note.


� 8/24/94 Fu EME Report.


� Lipke Chart Note 11/18/94.


� Lipke Chart Note 3/21/95.


� AWCB Claim No. 199507153


� 5/3/95 Larson Chart Note. 


� Id.


� 6/28/95 Larson Chart Note.


� 8/2/95 Larson Chart Note.


� Larson 9/6/95 PPI Rating at 2, 3.  Dr. Larson’s rating utilized the Guide’s cervical and thoracic range of motion forms.  


� Osborne 1/22/06 Letter to Fu: Please note that all ratings should be in response to the March 6, 1993 injury.  


� 3/22/96 Letter from Fu to Lois Dale (acknowledging that the employee is left-hand dominant, not ambidextrous as indicated in Dr. Fu’s PPI report.  However, this has no impact on Dr. Fu’s rating.  Dr. Fu recommends having her left CT surgically repaired sooner than later.)


� The Board concurs with the employer’s decision not to pay for the left CTS at this time because, by definition, it was not medically stable and could not be rated.  The surgery for the employee’s left CTS was anticipated to take place in the near future.


� 6/21/96 Lipke Chart Note.


� See Misc. Larson Chart Notes from April 1996 through October 1996.  


� 3/7/97 Lipke Chart Note.


� 7/25/97 Letter from Lipke to Employer.


� 9/5/97 Larson Chart Note.


� AWCB Claim No. 199808617.


� 6/8/98 Radiology Consultation.


� 11/12/98 Larson Chart Note.


� Id.


� 11/24/98 Layman Chart Note.


� Id.


� Id.


� Workers’ Compensation Claim No. 199908892.


� 5/4/99 Larson Chart Note.


� Workers’ Compensation Claim No. 199916924.


� 9/1/99 Ed Manning PA-C Chart Note.


� See e.g., 9/24/06 and 10/16/06 Layman Chart Notes. 


� See 10/20/99 and 11/1/99 Larson Chart Notes.


� 11/6/99 EME Report at 13.  


� Id. at 14.


� Id. at 14.


� Lipke Chart Note 4/11/00.


� Id.


� 3/21/00 James Report to  Lipke.


� 1/5/01 Laycoe Report at 7.


� Apparently Dr. Laycoe accepted Dr. James 10% PPI rating.


� The Board is unfamiliar with the “Oklahoma program” and the record does not contain a description of the treatment provided in this program.


� Presumably on referral from either a treating physician or an EME.  Medical records do not indicate how the employee came to be treated at Virginia Mason Hospital.


� Dr. Troxel took over Dr. Lipke’s medical practice.  


� See also 3/13/03 Letter from Dr. Blue to Patti Shake.


� 8/2/22 Blue report at 8.


� 3/13/03 Letter from Dr. Blue to Patti Shake at 2.


� 12/18/02, 2/3/03, and 6/4/03.  The Board presumes these are reports for a “personal injury” claim, not the employee’s workers’ compensation claims.


� Larson 12/18/02 PI Initial Report at 3.


� 11/5/05 McDermott Report at 7.


� 12/6/05 Letter to Patricia Shake from McDermott.


� Guides 3rd Ed. at 72.


� “EME” or employer’s medical evaluator.  See AS 23.30.095(e).


�Coffey v. Polar Builders, AWCB Decision  No. 97-0010 (January 16, 1997).


� AS 23.30.120; See generally, Employee’s Opening Brief at 10; Employer’s Opening Brief at 3, 4.


� AS 23.30.120(a).


� Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).


� Id.


� Gillispie v. B&B Foodland, 881 P.2d 1106,1109(Alaska 1994).


� 914 P.2d 1276, 1279.  


� Kodiak Oilfield Haulers v. Adams, 777 P.2d 1145, 1149 (Alaska 1989); Toporowski v. Subway of Fairbanks, Inc., AWCB Decision No. 00-0043 (Mar. 9, 2000).


� Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).


� Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993); 9 A. Larson, The Law of Worker's Compensation, § 95.12 (1997).
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