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ALASKA WORKERS' COMPENSATION BOARD

         P.O. Box 115512
Juneau, Alaska 99811-5512

	JAMES E. SMITH, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

ANCHORAGE, SCHOOL DISTRICT,

                            Self-insured Employer,

                                                     Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  199009706
AWCB Decision No.  06-0255

Filed with AWCB Anchorage, Alaska

on September 18, 2006


On August 24, 2006, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s workers’ compensation claim for temporary total disability ("TTD") benefits, medical benefits and permanent partial impairment benefits.  The employee appeared pro se.  Attorney Shelby Davison represented the employer and insurer (“employer”).  The record closed at the conclusion of the hearing on August 24, 2006.


ISSUES
1. Under AS 23.30.010, is the employer liable for the employee's claim for workers' compensation benefits?

2. Is the employee’s left hip condition related to his April 11, 1990 work related injury?  


SUMMARY OF THE EVIDENCE
I. Medical History
The employee was struck by an automobile in October 1977.  He sustained open fracture of his right tibia and closed fractures of the proximal and distal right fibula, tears of the anterior cruciate and medial collateral ligaments of the right, a closed left fibular fracture and bruises.  The employee’s right tibia fracture was complicated by osteomyelitis, nonunion, and shortening of about 2.5 cm.
  

In October 1988, the employee was rear ended in a motor vehicle accident and sustained a lumbrosacral strain.
  In June 1989, orthopedic surgeon W. Laurence Wickler, D.O., noted the employee had right buttock and hip pain.  Right hip x-rays showed chronic deformity of the femoral head.
 

On April 11, 1990, while supervising a student who was “out of control,” the employee was kicked in the groin and perineum at the Anchorage School District’s Whaley Center.
  At the time of the incident, the employee was performing his duties as a Teacher Assistant for the employer.  

A police account of the April 11, 1990 incident reports that a student at the Whaley Center became violent and starting kicking when the employee and another teacher went into the “Time Out Room” to remove a shoelace the student had placed around his neck.  The student kicked the employee in the legs and groin.

A perineal abscess with a fistula, caused by the work injury, was incised and drained on May 14, 1990.
  In preparing for the surgical procedure, the employee indicated with a check mark that he had taken steroids or cortisone within the six months prior to surgery.  Additionally, the employee indicated he had a history of back pain or injury.
  

The employee had an episode of gout recognized in an evaluation on May 17, 2001.  It was noted that the employee’s “last episode of gout just resolved, lasted about 48 hours.”
  On October 16, 2001, it was again noted that the employee’s gout was acting up, he changed his diet and had less flares.

Several years after the incident at work, the employee was diagnosed with left hip tendonitis.  On March 19, 2002, the employee reported to Brian Laufer, D.O., that his left hip had been bothersome for three months when he overdid back exercises.
  Dr. Laufer referred the employee for an orthopedic consult after an evaluation for left groin pain.  X-rays showed early to moderate degenerative changes in both hips, left greater than right, with osteophytes of the femoral head.
  He underwent physical therapy for difficulties he experienced with walking and transitioning from sitting to standing.
  

Dr. Laufer noted the employee was asymptomatic, but that a past lab result indicated elevated uric acid and gout.
  On July 3, 2003, the employee followed up with Dr. Laufer for pain in his left hip, characterized as arthritic pain.  Dr. Laufer made a referral to the Veteran’s Administration’s orthopedics department, where the employee was evaluated on December 22, 2003.  John Spring, PAC, noted the employee’s pain was increasing and he was unable to work without pain.  Based upon a MRI,
 the employee was diagnosed with avascular necrosis of the left hip.

Gary E. Bendetti, M.D., assessed the employee on February 3, 2004, and found severe left hip osteoarthritis but no obvious osteonecrosis.

On February 18, 2004, the employee was reevaluated for left hip pain by Tom Baker, PAC.  
Mr. Baker’s impression was asymptomatic degenerative joint disease in the right hip and degenerative joint disease with painful motion in the left hip.  It was found that the employee’s hip degenerative changes were not caused by the employee’s back muscle pain.  Further, the avascular necrosis of the left femoral head was found to be unrelated to the employee’s short right leg caused by osteomylitis, which caused the employee to have an altered gait.
  

The employee was to have hip replacement; however, the plan was placed on hold for further observation of the employee.  The employee was referred to the Veteran Administration’s rheumatology department for his joint pain.”
  For treatment of increased levels of uric acid, the rheumatologist recommended the employee’s prescription for alloupurinol be discontinued and treatment with probenecid was initiated.

One of the employee’s Veterans Administration physicians explained the employee’s condition and limitations in a memorandum on September 23, 2004, indicating the employee would have life-long limitations that would prevent performance of duties such as restraining others and working on the floor or a ladder.  A request was made that the employer work with the employee to find a variation of his current employment to meet his medical limitations and needs.

Dr. Laufer provided written notice that the employee had degenerative disease in both hips, as well as avascular necrosis of the left hip; chronic hip pain; and was limited in his ability to lift, bend or squat.  Dr. Laufer directed that the employee should avoid lifting greater than 20 pounds.

By November 23, 2004, the employee’s left hip pain was bothersome on a daily basis.  Surgical intervention was again mentioned, but the employee wished to hold off as long as possible.

Between April 29, 2003 and November 23, 2004, five separate lab studies indicated the employee’s uric acid level was elevated on one occasion.  A normal range for uric acid is between 2.9 and 9.0.  The employee’s uric acid levels were tested on a regular basis between 1995 and 2004.  The employee’s was elevated on November 23, 2004, to 9.8.
  The employee’s uric acid level was elevated on December 18, 1995.
  It was again elevated on December 2, 1997, July 7, 1999, February 1 and August 29, 2000, and May 13, 2002.
  During this nine year period, a total of 27 lab studies were conducted to evaluate the employee’s uric acid levels.  Of these, eight indicated the employee’s level was above that considered normal.

The employee was referred by the Veterans Administration to Jeffrey Moore, M.D., for a second opinion regarding treatment options and causality of the left hip condition.  Dr. Moore reviewed MRIs of the employee’s hip taken in 2003 and 2004 and found the employee’s left hip showed progression of avascular necrosis from the femoral head region.  X-rays were not available for Dr. Moore’s review.

Dr. Moore indicated he could not conclude that the trauma the employee received on April 11, 1990 caused the left hip condition.  He noted the long period of time between the employee’s injury and the recent changes in the employee’s condition.  He also noted that the employee’s symptoms did not become significantly symptomatic until after the 1990 injury.  Dr. Moore explained to the employee that the major cause for avascular necrosis is idiopathic and he placed the employee’s condition in this category; Dr. Moore could not make a causal connection between the April 11, 1990 work incident and the employee’s avascular necrosis.
  He indicated that total hip replacement would be necessary, but encouraged the employee to hold off on surgery as long as possible.

At the employer’s request, the employee was evaluated by Charles N. Brooks, M.D., P.C., on January 24, 2005.  Dr. Brooks completed his employer’s medical examination (“EME”)
 report on June 4, 2005, after receipt and review of additional records.

With regard to the employee’s left hip condition, Dr. Brooks provided the following diagnoses:  “Avascular necrosis left hip, with partial collapse of femoral head, probably due to corticosteroid usage and gout” and degenerative arthritis of the hips with symptom onset in October or December 2001, left hip worse than right.  He opined the arthritis was accelerated bilaterally by excess body weight; that it accelerated on the left by the femoral head deformity due to the avascular necrosis and prolonged non to partial weightbearing on the right side due to the 1977 trauma.

Dr. Brooks opined the employee was not kicked in the groin or the left hip, but rather was kicked and sustained a contusion in the perineal area.  He indicated the hip joint underlies the groin on either side, but is relatively far removed from the perineal area, the only area injured on April 1, 1990, as confirmed in the medical evidence.

Dr. Brooks explained avascular necrosis, also known as aseptic or osteonecrosis, involves the death of all or part of the cancellous (spongy) bone due to loss of blood supply.  He indicated the most commonly involved area of bone is the femoral head.  Although the cause is unknown, he indicated this condition occurs with greater frequency following trauma (hip dislocation or femoral neck fracture); after corticosteroid administration or alcohol consumption; in those with rheumatoid arthritis or gout, and in persons exposed to repeated and/or prolonged high pressures.  Avascular necrosis is more common in men than in women, and in those in their 30s and 40s.  Dr. Brooks found that of the causes and risk factors, several applied in the employee’s case; specifically, that the employee had taken steroids, had episodes of gout, was male and close to the typical age.
  

Dr. Brooks explained that because dead bone is weaker, it often collapses when subjected to normal loads and this accounts for the deformity of the employee’s femoral head.
  Further, 
Dr. Brooks opined that the cause of the employee’s degenerative arthritis was due to joint surfaces that were no longer smooth or aligned properly.  Dr. Brooks indicated that because the employee’s femoral head is no longer round, the dead underlying bone collapsed.

Dr. Brooks eliminated the April 1990 occupational injury as a cause of the degenerative arthritis of the employee’s left hip.  He opined that the April 1990 injury did not cause, predispose, or worsen, either temporarily or permanently, the degenerative arthritis of the employees left hip.

Being kicked in the perineum (just posterior to scrotum) caused a contusion, apparent hematoma, and subsequent abscess and fistula.  However, the hip joint, located well lateral to the area kicked, was not involved; and the abscess and fistula healed after the incision and drainage thereof.  In brief, there was no left hip injury on April 11, 1990.

Dr. Brooks found significant the history presented by the employee to medical providers regarding onset of the pain in his left hip.  Dr. Brooks noted that based upon the history provided by the employee to Dr. Laufer on March 19, 2002, to Ms. Stolis on April 2, 2002, to Mr. Spring on October 22, 2003, to Dr. Benedetti on February 6, 2004, and to Mr. Baker on February 17, 2004, the date of onset of left hip pain ranged between 2001 to 2002.  However, Dr. Brooks concern arose based upon the employee’s “recreated history” after his termination from employment with the employer on October 29, 2004.  At this time, Dr. Brooks found the employee’s history of the onset of left hip pain changed to April 11, 1990, and that he provided this information to Ms. Davis on December 16, 2004, to Dr. Moore on December 17, 2004, and to Dr. Brooks on January 24, 2005.

Dr. Brooks opined that the employee’s left hip arthritis did not result from an occupational injury and is not an occupational disease.  He indicated that treatment and any disability for the left hip condition are not work related.

In his EME report, Dr. Brooks provided alternative causes of the employee’s condition, as follows:

The claimant has a history of corticosteroid usage and gout, both of which predispose one to avascular necrosis of the femoral head, and in turn, degenerative arthritis of the hip joint.

. . . .

The disproportionate weight-bearing stresses on left hip from October 1997 until Mr. Smith was able to fully bear on right following healing of the tibial nonunion sometime in the 1980s is another possible cause for the greater arthritis in the left hip than right.

Dr. Brooks opined that the employee completely recovered from the April 1990 perineal contusion.  In his opinion, none of the employee’s current restrictions are attributable to the April 1990 work injury but, instead, are due to residuals of the polytrauma of October 1977, as well as the progressively worsening arthritis in the employee’s left hip.  He opined that no further medical treatment was reasonable or necessary as a result of the April 11, 1990 injury.
  

II. Relevant Witness Testimony 

A. James Smith

The employee testified that on April 11, 1990, a student who was out of control lunged and hit the left side of his leg.  He testified that the police report verifies that he was hit in the groin area and in the leg.  He testified that the pain got progressively worse and that in 2000, the pain was so bad that it hurt when he walked.  He testified that Dr. Bendetti told him he had a problem with his hip.

The employee testified he does not understand Dr. Brook’s opinion that the October 1977, 30 year old accident is a cause of his current left hip condition but that the April 1990 incident is too far away to be a cause of the current condition in the left hip.

The employee testified that he was required to restrain four to five students each day at the Whaley School.  He testified that this repetitive action broke him down.  He testified his body broke down due to the necessity of restraining students with serious emotional disturbances with Mandt holds.  He testified the Whaley School was a hostile environment.

The employee testified that he only once had a steroid injection to treat pain caused by his 1977 injury.  He testified he has never had prolonged steroid use and his only injection was on August 24, 1989.  

The employee testified that he only experienced symptoms of gout on one occasion in March of 2000, and that he has not needed medical treatment for gout other than that one time.

The employee testified that although his left hip bothered him since the April 11, 1990 injury, it was not until 2000 that is became a problem.  He testified that by 2004, he could no longer perform his job duties due to the left hip condition.

B. Charles Brooks, M.D.
Charles Brooks, M.D., testified at hearing.  He serves as a second independent medical evaluator and an employer’s medical evaluator.  He is board certified in orthopedic surgery and employer medical evaluations.  

Dr. Brooks testified that avascular necrosis translates to “without blood death.”  He testified the bone dies when it loses blood supply.  He testified that the femoral head does not die right away; it takes time.  He testified that the top portion of the ball of the joint gets smashed down from weight bearing, leaving uneven surfaces and uneven wear.  In the employee’s case, he testified that the femoral head collapsed due to avascular necrosis, which led to arthritis.  

Dr. Brooks testified that although the employee indicated he was kicked in the medial left thigh, this is not corroborated by the medical records.  He testified that the medical records all relate to the perineum, which is a distance away from the hip joint.  He testified that the trauma to the perineum area was not proximate to the route of the blood supply to the hip joint and would not have caused damage to the femoral artery, which takes the blood supply to the femoral head.  He testified that even if the employee was kicked in the medial left thigh, as indicated in a drawing supplied by the employee at hearing,
 to his knowledge, there has never been a report in the medical literature linking such trauma to damage to the femoral artery and loss of blood supply to the femoral head.  He testified that even if the employee was kicked in the medial left thigh, it is his opinion that this is not a mechanism of injury to damage the blood supply to the femoral head for a significant period of time.  He testified that if the blood supply was interrupted, it was only temporary and trivial and would not lead to avascular necrosis.  

Dr. Brooks testified that everyone will get arthritis, unless they die young.  He testified that the progression of arthritis is multi-factorial; that age and genetics play a role in its progression.  He testified that in the employee’s case, the 1977 injury forced the employee’s left hip to take all the stress when the employee was unable to bear weight on his right side.  He testified this trauma is a significant factor in the employee’s development of arthritis and avascular necrosis.  He testified the April 11, 1990 incident and perineum contrusion did not cause greater stress to the employee’s left hip.

Dr. Brooks testified that his opinion that there is no relation between the April 11, 1990 injury and the employee’s avascular necrosis is twofold:  One, there is no evidence of a mechanism of injury likely to cause avascular necrosis based upon the April 11, 1990 incident; and two, there are alternative explanations, which are more probable causes for the employee’s avascular necrosis.  He testified the alternative explanations include the employee’s treatment with corticoid steroids, which is a common cause of avascular necrosis to the femoral head; and the employee’s predisposition for avascular necrosis due to his history of elevated levels of uric acid and gout.  He testified that gout is a form of arthritis, that there is no known cause of gout, that it is associated with elevated levels of uric acid; and that those with increased levels of uric acid and gout are predisposed to degenerative arthritis and avascular necrosis.

Based upon the employee’s testimony that he had only had a corticosteroid injection on one occasion, Dr. Brooks admitted that his opinion regarding the employee’s predisposition to avascular necrosis due to corticosteroid was altered.  Dr. Brooks testified that prolonged steroid use leads to avascular necrosis.  He testified that a single corticosteroid injection is highly unlikely to cause avascular necrosis.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
At the time of the employee’s April 11, 1990 injury, the Alaska Workers' Compensation Act (“Act”) at AS 23.30.010 provided, “Compensation is payable under this chapter in respect of disability or death of an employee.”  The employee has asserted a claim for medical benefits, temporary total disability benefits and permanent partial impairment benefits related to his left hip condition.
The Act at AS 23.30.095(a) provides, in part: “The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....”  At AS 23.30.120,
 the Act provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment or disability benefit and employment.
  This presumption continues during the course of recovery from the injury and disability.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The Court also held the presumption of compensability under 
AS 23.30.120(a) specifically applies to claims for medical benefits.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under AS 23.30.095(a).
  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  Following the Alaska Supreme Court's rationale in Meek, the Board must apply the presumption of compensability from 
AS 23.30.120(a)(1) to an employee’s claim for temporary total disability benefits and permanent partial impairment benefits.

In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  In the instant case, the employee’s claim relates avascular necrosis, initially symptomatic in 2001, to his April 11, 1990 work injury.  The Board finds avascular necrosis to be a complex medical condition which requires medical evidence to establish causation.  We find that the employee’s lay testimony regarding the onset of his left hip condition is insufficient to attach the presumption without an expert medical opinion to corroborate the lay testimony.  The Board finds that the medical record in this case contains no opinion sufficient to raise the presumption that the April 11, 1990 work injury caused the employee’s avascular necrosis.  Consequently, we find the presumption of compensability does not apply to the employee's claim, and benefits must be denied.

However, even if we found the presumption of compensability applied, we take specific note of the entire medical record in this matter.  The employee was treated by the Veterans Administration and his primary treating physician, Dr. Laufer, never indicated that the work injury of April 11, 1990 lead to avascular necrosis.  In fact, the Board finds that because Dr. Laufer was without opinion regarding causation, the employee was referred to Dr. Moore for a second opinion regarding treatment options and an opinion regarding the causation of the avascular necrosis.  We find 
Dr. Moore’s opinion eliminates the April 11, 1990 incident as a causal factor in the employee’s development of avascular necrosis, as he found no connection and, further, opined the causation was idiopathic  We note Dr. Brooks’ opinion that increased levels of uric acid predisposed the employee to avascular necrosis of the femoral head.  He further opined that the polytrauma of October 1977 led to disproportionate weight-bearing stresses on the employee’s left hip and the consequent degenerative arthritis of the employee’s left hip joint and avascular necrosis.  The Board’s review of the entire medical record in this matter confirms Dr. Brook’s finding, upon review, that there is no medical evidence in the employee’s entire medical record connecting the avascular necrosis to the April 11, 1990 injury.  We find Dr. Moore’s opinion and Dr. Brooks’ opinions are substantial evidence rebutting the presumption.
  

Consequently, the employee would have to prove his claim by a preponderance of the evidence.
  We find the entire medical record in this matter is devoid of medical evidence connecting the employee’s avascular necrosis to his April 11, 1990 work injury.  Based on the preponderance of the available medical evidence, and specifically based on the opinions of Dr. Moore and 
Dr. Brooks, we would find the employee’s left hip arthritis and avascular necrosis are not causally linked to any condition arising out of the course and scope of his work with the employer on 
April 11, 1990.  We conclude the employee is due no benefits under AS 23.30.010.


ORDER

The employee’s left hip condition is not related to his April 11, 1990 work injury.  All claims associated with the employee’s left hip condition are denied and dismissed.

Dated at Anchorage, Alaska on September 18, 2006.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.
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