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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	GERALD H. DELKETTIE, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

ANCHORAGE SCHOOL DISTRICT,

                                                  Employer,

                                                   and 

                                                  Insurer,

                                                     Defendant.
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	     FINAL DECISION AND ORDER

     AWCB Case No.  200308431
     AWCB Decision No. 06-0256 

     Filed with AWCB Anchorage, Alaska

     on  September 20 , 2006.


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s claims for permanent partial impairment (“PPI”), a compensable injury based on injury-related depression, non cooperation in his rehabilitation benefits program, penalties, interest and attorney fees and costs on August 8, 2006 at Anchorage, Alaska.  Attorney Robert Rehbock represented the employee.   Attorney Deirdre Ford represented the employer and insurer.  The record was held open for receipt of an affidavit from Jo Beth Millar regarding attorney fees and costs and the reply of the employer opposing the affidavit of attorney fees and costs which was received August 22, 2006. The record closed when the Board next met on August 23, 2006.


ISSUES
1.  Has the employee established entitlement to additional PPI pursuant to AS 23.30.190?

2.  Has the employee established a compensable claim for depression pursuant to AS 23.30.120 and AS 23.30.395(17)?

3.  Is the employee entitled to medical benefits pursuant to AS 23.30.095?

4.  Has the employee failed to cooperate with his rehabilitation program pursuant to AS 23.30.041?

5.  Is the employee entitled to penalties on late paid benefits pursuant to AS 23.30.155?

6.  Is the employee entitled to interest on late paid benefits pursuant to 8 AAC 45.142?

7.  Is the employee entitled to an award of attorney fees and costs pursuant to AS 23.30.145?


SUMMARY OF THE EVIDENCE

I.  HISTORY OF THE CLAIMS
The employee worked for the employer as a janitor between 1996 and 2003.  In 1996, when he started work as a custodian, he had no problems with his neck and shoulders.  In 2000, he was given the responsibility to set up tables for children’s use at lunch.   He also had to take them down.  The tables were heavy, wooden and in poor condition.   On June 6, 2003, he reported an injury to his left shoulder.
 He claims the injury is due to overuse associated with putting up and taking down broken tables used by students.  Sometimes he had assistance in folding and unfolding the tables and other times he did not.  The claim was accepted and the employer paid temporary total disability (“TTD”) from August 13, 2003 until August 3, 2004, for a total of $25,348.73;  PPI benefits from August 4, 2004 until August July 24, 2005 totaling $25,206.30;  and reemployment benefits starting August 29, 2005 for a total of $8,271.54.  The employer has also paid $86,326.51 in medical benefits.

Prior to the June 6, 2003 injury, the employee suffered from a variety of physical and mental conditions.  On February 3, 1986, the employee saw Richard Brodsky, M.D., for back pain and headaches.

On June 19, 1987, the employee was seen by Joan Burgess, M.D., who completed an initial physician’s report of the Alaska Department of Labor noting that the employee’s fall while employed by the state resulted in a severe strain of his upper back and left shoulder.

The employee has seen Dr. Ryan since 1991.  On May 11, 1998, the employee saw Adrian Ryan, M.D. He stated that the employee’s shoulder pathology was based partially on his 1991 work injury when he fell off a ladder and landed on his left shoulder, as well as his subsequent overuse of the shoulder. Dr. Ryan advised the employee to have left shoulder reconstructive surgery.  

On April 30, 2001, the employee filed a report of injury stating that he injured his left shoulder “folding lunch tables in the cafeteria.”

On December 11, 2001, Charles L. Aarons, M.D. noted that the employee was taking Prozac for depression and “occasionally Ambien at bedtime.”

On March 10, 2003, Dr. Aarons noted that the employee was taking clonazepam “for an anxiety disorder.”
  Dr. Aarons prescribed antidepressants for the employee periodically before the major deterioration in the employee’s depressive condition and his visit to see Dr. Nassar at the Langdon Clinic.

On June 5, 2003, the employee filed a report of injury for “progressive pain in both shoulders attributable to folding up lunch tables in the cafeteria.

On September 10, 2003, Dr. Ryan performed a left shoulder arthroscopy, arthroscopic debridement of anterior labrum, arthroscopic acromioplasty, Mumford and mini open left shoulder rotator cuff repair.

On February 23, 2004, Dr. Ryan reviewed the employee’s job description and determined that he would not be able to continue in a heavy duty occupation, but that he might be able to continue in a medium duty occupation.

On March 2, 2004, Farooz Sakata, MS, OTRL, performed a physical capacities evaluation and found that the employee was capable of functioning safely and gainfully at above light duty work.  He could lift 20-35 pounds on an occasional basis and  ten to 20 pounds on a frequent basis and up to five pounds constantly.  However, he could not return to his position with the employer.
 

On June 23, 2004, benefits were controverted by the employer because the employee allegedly removed himself from the labor market when he started a reemployment program and failed to participate in his physical therapy program.
  

On July 6, 2004, the employee was found eligible for reemployment benefits.
  

On July 16, 2004, the employee filed a claim asserting that because he had surgery on both shoulders, his doctor predicted that he would not be able to return to work or to any job he had done in the past.  The surgeries left permanent impairment which in turn caused the employee’s psychological condition.  

On August 4, 2004, Dr. Ryan provided a whole person PPI rating of 25 percent.
  The rating was for both shoulders with the left shoulder rated at 16 percent and the right shoulder rated at 11 percent.

On August 8, 2004, Dr. Brooks saw the employee for an EME.
  No report was issued until an addendum was authored almost a year later.

On October 13, 2004, the employee was seen by Ramzi Nassar, M.D., of the Langdon Clinic, for a psychiatric consultation.
  Dr. Nassar found the employee was suffering from a mood disorder which he felt was clearly related to the employee’s work injury.  He recommended that the employee receive medications to address his depressive condition.  The employee subsequently underwent treatment, primarily in the form of medications, for  depression. Through the date of this order, he continues on pharmaceutical treatment.

On November 24, 2004, the RBA Designee set aside the employer’s controversion and the employer paid the disputed benefits.

On January 6, 2005, the employer controverted medical benefits based on its claim that the employee was treating with Charles L. Aarons, M.D., when the employee’s treating doctor for his work related shoulder problem was Dr. Ryan and the employer asserted there was no referral from Dr. Ryan to Dr. Aarons.

On January 10, 2005, the employee filed another report of injury alleging that he suffered from major depression and anxiety due to the injuries sustained while working for the employer.
  On this same date, Dr. Ryan issued a letter stating that the employee had an orthopedic evaluation done August 4, 2004, where he was deemed medically stable for his bilateral shoulders.  However, Dr. Ryan went on to say that the employee was not released to his previous occupation as a night custodian or maintenance custodian supervisor.

On May 27, 2005, the employee was seen for a psychiatric EME by Patricia Lipscomb, M.D., Ph.D.
  She diagnosed somatoform disorder, depressive disorder, anxiety disorder, and polysubstance abuse, in remission.  She concluded that any current need he had for treatment was due to underlying personality features and she doubted whether the employee had a depressive or anxiety disorder.  She also did not believe that the employee’s work injury of June 5, 2003 was a factor in any of the diagnoses.  She found no impairment related to the work injury of June 5, 2003.

On July 25, 2005, the employer filed a controversion of all benefits stating that in accord with the employer’s medical evaluation performed by Patricia Lipscomb, M.D., any current need for anti-depressant medication or psychiatric treatment is unrelated to the employee’s work and/or his shoulder injury of June 5, 2003.  She found him to be medically stable with no permanent impairment for a psychological injury.

On August 4, 2005, Dr. Brooks provided an addendum to his EME based on additional records.
   He found that the employee’s June 23, 2003 work injury likely resulted in a temporary worsening of the longstanding shoulder injuries. Dr. Brooks who found that the employee suffered no permanent impairment as a result of the June 5, 2003 injury and any injury sustained would probably have been stable within a few weeks thereafter.  Dr. Brooks found that no further diagnostic studies or treatment were needed.  He found that the employee’s shoulder was medically stable as of August 4, 2005, and no permanent impairment was attributable to the work injury.
  On August 9, 2005, the employer controverted PPI and continuing medical benefits based on Dr. Brooks’ August 8, 2004 EME report and the August 4, 2005 addendum.
 
On October 19, 2005, the employee filed another claim seeking additional PPI, rehabilitation benefits, medical treatment, psychological treatment, penalties and interest and attorney fees and joinder of his 2001, 2003 and 2005 injury dates.

On October 27, 2005, Dr. Ryan opined that repetitive use of his shoulder at work was a contributing factor in his development of rotator cuff tendonitis and a partial thickness rotator cuff tear in his left shoulder and also rotator cuff tendonitis and bursitis in his right shoulder.  Dr. Ryan agreed with Dr. Brooks’ medical evaluation in which he found the employee to be suffering from osteoarthritis of the acromioclavicular joints and type II acromial spurs which preexisted the employee’s injuries.  Dr. Ryan also opined that the partial thickness rotator cuff tear in the employee’s left shoulder and the rotator cuff tendonitis on his right shoulder were work related and required surgical intervention.  He opined that overuse of the shoulder at work was a significant factor in the employee’s need for medical treatment.

On November 11. 2005, the employer controverted all benefits due to alleged failure by the employee to cooperate with his rehabilitation plan.  According to the employer, the employee could have taken a CMP 125 programming class during the daytime or evenings over the summer of 2005.
  The employee claimed that his benefits should not have been controverted due to his trip to Iliamna to help his father with his subsistence fishing and also because the class he needed was not offered during the summer according to his advisor.  He also maintained that he completed the training program in a timely manner upon completion of his course work in Fall 2005.

On May 20, 2006, the employee was seen by John Lipon, D.O., orthopedic surgeon, for an\ Second Independent Medical Evaluation (“ SIME”).
  He diagnosed (1) left shoulder rotator cuff tendonitis and tear, impingement syndrome, and acromioclavicular osteoarthritis, which were not related to the April 30, 2001 or June 5, 2003 work injuries; right shoulder rotator cuff tendonitis, acromioclavicular osteoarthritis, impingement syndrome, and wear of the supraspinatus tendon and superior and anterior labrum which are also not related to the employee’s work injuries; (3) cervical  sprain/strain related  to the employee’s April 30, 2001 work injury but not to his claim on June 5, 2003; (4) degenerative changes of the cervical spine which are not related to either work claim; (5) cervical-thoracic scoliosis and degenerative changes of the thoracic spine which are not related to the employee’s work injuries; and (6) peripheral neuropathy, which is not related to his work injuries.  Dr. Lipon concluded that none of the employee’s complaints were related to either the industrial claim of April 30, 2001 or June 5, 2003, on a more probable than not basis.  Dr. Lipon assigned the employee an 18 percent whole person impairment rating, but this rating was not related to the employee’s injuries.  Dr. Lipon deferred to Dr. Early, the physician addressing the matter of whether the employee’s shoulder conditions and injuries made his pre-existing psychiatric and psychological conditions worse and thereby caused a need for psychiatric care.  Thereafter, additional medical records were provided to Dr. Lipon.  By letter dated June 2, 2006, Dr. Lipon opined that these documents did not change his May 20, 2006 report.

On May 20, 2006, the employee was seen for a psychiatric SIME by Ronald G. Early, PhD, M.D.
  He noted that at the time of the evaluation, the employee was not depressed but that this was probably due to his taking anti-depressant medication.  Dr. Early found that the employee had an intermittent depressive disorder but it did not keep him from meeting work requirements.  Dr. Early did report that following the worsening of the employee’s bilateral shoulder pain in around June 2003, the employee experienced a significant exacerbation of depression resulting in impairment which required medication.  He recommended that the employee continue antidepressant medications.  He could not determine if there was any permanent impairment at the time of the evaluation.
On June 21, 2006, the employer filed another controversion of treatment for the employee’s shoulder condition based on the opinion of SIME physician Dr. Lipon, that the employee’s shoulders were not aggravated by his June 5, 2003 work injury.

The employee completed his retraining with an associate degree in AutoCAD. At the time of the hearing, no further treatment for the employee’s shoulder condition was anticipated.

The issues at hearing are whether the employee is entitled to additional PPI benefits, whether he is entitled to medical benefits, whether he was noncooperative with the RBA plan by traveling to Iliamna to assist his father in subsistence fishing and whether the employee has established a compensable psychological claim for depression and anxiety stemming from his June 6, 2003 shoulder injury.  The employee also claims interest, penalties and attorney fees and costs.

II.  HEARING WITNESSES
Dr. Brooks testified at the hearing.  He equated setting up and taking down aluminum tables to the employee’s circumstance in setting up and taking down heavy older wood tables with metal hinges.
  His testimony was consistent with his prior reports.  He maintained that the employee suffered a temporary aggravation of his preexisting condition which, he opined would have resolved in several weeks.  He did not consider the employee’s shoulder surgeries to be related to his work injury.  He also did not consider the employee to have a permanent impairment.

The employee testified at the hearing.  He recounted that he complained to his supervisors at the employer about the difficulty in setting up and taking down the tables.  He testified that he asked his supervisors to accommodate his difficulty but help to assist him with the tables was not provided on a regular basis.  The situation with the tables continued for a long period causing him stress and anxiety. Despite the employer’s February 12, 2003 memo requiring use of two persons to lift the tables up or put them down, the employee still was not always able to obtain assistance with the tables.
  The stress and anxiety was further aggravated by two shoulder surgeries which resulted in a worsening of his physical condition and his depression. The employee also offered testimony on the suspension of his .041(k) stipend from July 24, 2005 through September 12, 2005.  He was told by his faculty adviser that the class he needed would not be available in the summer of 2005.  Based on this statement, the employee went to Iliamna to help his father and then his stipend was terminated by the controversion of August 11, 2005.  

The employee’s wife testified at the hearing.  She testified regarding the employee’s problems with the tables and their efforts to get the situation addressed, either with new tables or personnel who would assist the employee with the tables on a regular basis.  She also testified as to the worsening of his depression condition as a result of his shoulder injuries.  In her words, his shoulder hurt the entire summer of 2003.

III. EMPLOYEE’S ATTORNEY FEES AND COSTS CLAIM
The employee claims in its Affidavit of Attorney Fees and Costs $8,219.25 in attorney fees billed at the rate of   $300.00 per hour in 2005 and $310.00 per hour in 2006.  Senior paralegal rates for 2005 were $125.00 per hour and $135.00 per hour for 2006.  The costs through July 7, 2006 totaled $248.26.
  Thereafter, the employee’s counsel’s paralegal, Jo Beth Millar, filed an affidavit indicating that there were duplicative entries representing 8.10 hours.  The affidavit went on to set out a claim for $7,798.50 for attorney fees and costs of $271.90. The hourly rate for the case was set out as $222.94 per hour or 34.98 hours divided into $7,798.50 = $222.94.

The employee’s counsel also filed its opposition to objection to affidavit of attorney fees.
  The employee maintains that the claim in this case was vigorously contested by the employer and that the employee’s response was very thorough.  Employee’s counsel maintains that in other cases where he has claimed $310.00 per hour, the Board has determined that his overall fee was reasonable.  

On August 22, 2006, the employer submitted its reply to opposition to objection to affidavit of attorney fees and costs.
  The employee disagrees with the employee’s counsel’s assertion that the Board approved a rate of $300.00 in prior cases.  The employer notes that the Board indicated that the $300.00 rate was never determined to be reasonable and, to the extent the rate was determined, it was pursuant to stipulation.  The employer also maintains that the rate is affected by various factors other than the hourly rate charged by the employee’s counsel.  The employer also notes that the invoice of professional services contains multiple billing entries making it impossible to determine if the time spent is reasonable.  The employer also objects to the manner in which the employee computes copying costs and says it is not consistent with 
8 AAC 45.180(f)(15).  Finally, the employer notes that the employee’s counsel came into the case late, was not required to depose physicians or other experts and did not have to deal with complex issues.  As an alternative, the employer recommends that the employee’s counsel receive $6,701.50 based on $250.00 per hour.   

IV. POSITIONS OF THE PARTIES

a. Employer

The employer claims that the employee suffered no compensable mental injury based on Dr. Lipscomb’s report, which states that there is no diagnosis related to the employee’s June 5, 2003 work injury. Also, based on the reports of Dr. Lipon and Dr. Brooks, the employer maintains that the employer has paid all the benefits employee is entitled to.  The employer contends that the employee is not entitled to additional PPI or medical benefits.  The employer contends that there is no present physical condition which is the result of the employee’s work injuries.  The employer also contends that the employee should have taken a course at University of Alaska at Anchorage in the summer of 2005, which was part of his rehabilitation plan,  instead of going to Iliamna to assist his father in subsistence fishing.  The employer controverted the stipend benefits based on the belief that the employee should have taken the summer course at UAA as part of plan.  Benefits were suspended based on the August 11, 2005 controversion and then were reinstated September 12, 2005.  The employer also resists the employee’s claim to open medical benefits; asserting that according to Dr. Brooks and Dr. Lipon, the employee is not in need of further treatment for any work related condition.  The employer also claims that no amounts of penalties or interest are owed as a result of any late paid benefits.


b.  Employee
The employee contends that additional PPI should be paid based on Dr. Ryan’s impairment rating.  The employee claims that the reports of Dr. Brooks and SIME Dr. Lipon should be rejected as they fail to address the repetitive nature and aggravation of the employee’s injuries and earlier injuries preceding the June 6, 2003 work injury.  The employee maintains that he is in the “eggshell” category of injured worker whose prior conditions are aggravated by a workplace injury.  The employee also asserts that he is entitled to recovery under the deYonge
 case in which the Alaska Supreme Court stated:


…(The doctor) distinguished between aggravation of DeYonge’s symptoms and


aggravation of her underlying condition.  But in Hester v. State, Public Employee’s

Retirement Board, we explicitly declined to differentiate between the aggravation of symptoms and the aggravation of an underlying condition in the context of a claim


for occupational disability benefits.  ‘We reject the distinction…between worsening


of the underlying disease process and worsening of the symptoms of a disease.’


Noting the difficulty in separating an aggravation of symptoms from aggravation


of the underlying disability, we observed that ‘increased pain or other symptoms


can be as disabling as deterioration of the underlying disease itself.’ Although Hester 

arose under a different statutory scheme, the principle we enunciated there—that


worsened symptoms may be compensable—is equally persuasive in the context of 


workers’ compensation. 


Finally the employee maintains that he has established a claim for anxiety and depression as a result of worsening of his depression, which requires treatment with medications by Dr. Nassar and Dr. Aarons.  The employee also cites the report of SIME Dr. Early as a basis for his mental injury claim.
The employee claims penalties and interest due to late paid benefits.  The employer also claims attorney fees and costs, as adjusted, to compensate the employee for services provided by his attorney and paralegals and benefits obtained as a result of his attorney, Robert Rehbock’s,  efforts on his behalf.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. PRESUMPTION ANALYSIS

The insured worker is afforded a presumption that all benefits he or she seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce "some" "minimal" relevant evidence
 establishing a "preliminary link" between the injury claimed and employment
 or between a work-related injury and the existence of disability.

The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the employer's evidence is examined in isolation.

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
 "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of approving asserted facts by a preponderance of the evidence, must “induce a belief” in the mind of the trier of fact that the asserted facts are probably true.

II.  CLAIM FOR MEDICAL BENEFITS
AS 23.30.120(a) provides, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.
  The Alaska Supreme Court held in Meek v. Unocal Corp. "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  In Municipality of Anchorage v. Carter,
 the Alaska Supreme Court held the presumption of compensability under AS 23.30.120(a) also specifically applies to claims for medical benefits.

AS 23.30.095(a) provides:

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement. It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require. When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits. The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer. Referral to a specialist by the employee's attending physician is not considered a change in physicians. Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated. Notice of a change in the attending physician shall be given before the change.
The presumption of compensability under AS 23.30.120(a) specifically applies to claims for medical benefits.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under AS 23.30.095(a).
  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).

In the instant case, the assertions of the employee, the employee’s medical records and treatment instituted by Dr. Ryan provides sufficient evidence to raise the presumption of the compensability for the claimed medical benefits for the employee’s left and right shoulder conditions.

Once the presumption attaches, in most cases substantial evidence must be produced showing the claimed medical evaluation for treatment is not reasonable and necessary for the work-related injury,
 by (1) producing affirmative evidence showing that the treatment is not reasonable and necessary; or (2) eliminating all reasonable possibilities that the treatment is reasonable and necessary for the work-related condition.
    The Board finds that the employer has rebutted the presumption regarding the need for medical treatment.  The Board relies on the medical reports of Dr. Brooks and Dr. Lipon.

At the third stage of the analysis, the presumption drops away and the employee is required to establish his claim by a preponderance of the evidence.  The Board finds by a preponderance of the evidence that the employee is entitled to medical benefits for his left and right shoulder conditions based on the reports of Dr. Ryan, the employee’s treating physician.  Dr. Ryan has seen the employee since 1991 and has operated on both of his shoulders.  He has also found the employee permanently impaired and subject to rating under the AMA Guides, 5th Edition.  He has also predicted the employee could not return to work as a janitor.  He determined in his October 27, 2005 report that repetitive use of his shoulder at work and overuse was a significant factor in the employee’s surgeries and his need for medical treatment.  We reject the reports of Drs. Brooks and Lipon.  Dr. Lipon failed to address the continuing impact of repetitive injuries on the employee’s shoulder conditions and the injury dates from 2001 and 2003.  Dr. Brooks report is rejected as he also failed to consider the repetitive nature of the injury and examined only the employee’s 2003 claim.  Further, Dr. Brooks did not address the aggravation of pre-existing work exposures as an alternative cause for the employee’s condition.  Finally, the Board rejects the report of Dr. Brooks as he compared setting up and taking down an aluminum table to setting up and taking down an older wood table with metal braces,  which the board finds was definitely not an “apples to apples” comparison.
   

The Board concurs with the argument offered by employee’s counsel that under the “eggshell” rule, a pre-existing condition may be fully compensated if the employment aggravated, accelerated, or combined with the pre-existing condition to produce disability or symptoms resulting in medical care.

In our review of the record of this case, we find medical evidence to show the medical benefits to be received were reasonable and necessary or for continued treatment and/or care as the process of recovery requires. Based on our review of the record, we find the claimant is entitled to medical benefits for his left and right shoulder conditions, under Hibdon for the first two years after the injury, and thereafter, pursuant to AS 23.30.095(a).
  


The employee requests reimbursement for transportation expenses incurred in his treatment.  The Board’s regulation at 8 AAC 45.084 provides that transportation expenses are payable for medical treatment provided under AS 23.30.095(a).  In addition, 8 AAC 45.082(d) provides, in part: "Unless the employer disputes the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 30 days after the employer receives . . .  an itemization of the dates of travel and transportation expenses for each date of travel."  Based on  8 AAC 45.082(d)  and 8 AAC 45.084, we conclude the employee is entitled to reimbursement for any reasonable medical transportation costs for treatment of his compensable shoulder condition. 

III. CLAIM FOR PPI BENEFITS

The Alaska Supreme Court has held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  

AS 23.30.190 provides, in part:

(a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $177,000 multiplied by the employee's percentage of permanent impairment of the whole person. The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section. The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not be discounted for any present value considerations. 

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent. The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides. 

(c) The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury. If the combination of a prior impairment rating and a rating under (a) of this section would result in the employee being considered permanently totally disabled, the prior rating does not negate a finding of permanent total disability.

The injured worker is afforded a presumption that all the benefits he seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.

Applying the presumption analysis to the case at hand, the Board addresses the employee’s claim for PPI benefits associated with his left shoulder condition, which occurred as a result of the June 6, 2003 injury and earlier injuries.  

We find the claimant has introduced sufficient “minimal” evidence to establish the presumption of compensability of his claim 
based on his testimony and the reports of Dr. Ryan particularly the report of August 4, 2004, in which he finds the employee medically stable and gives him a 25 percent whole person PPI rating.

At the second stage of the presumption analysis, the Board finds that the employer has introduced substantial evidence to rebut the presumption based on the reports and testimony of Dr. Brooks who found that the employee suffered no permanent impairment as a result of the June 5, 2003 injury and any injury sustained would probably have been stable within a few weeks thereafter.  In addition, the Board considers the report of SIME Dr. Lipon who claimed that the employee had an 18 percent PPI rating but for conditions not related to any work related injury.

At the third step of the presumption analysis, the presumption drops out and the employee must prove all elements of his case by a preponderance of the evidence.  The Board finds that the reports of Dr. Ryan are most credible on the matter of the permanent impairment of the employee.  
Dr. Ryan has treated the employee since 1991.  Dr. Ryan opined that the employee’s surgeries and need for medical treatment are work related.  Dr. Ryan also gave the employee a 25 percent rating of the whole person based on the employee’s shoulder condition with 16 percent of it being attributable to the left shoulder.  The Board rejects the reports of Dr. Brooks as he failed to consider the impact of the employee’s previous shoulder injuries and did not address the matter of the aggravation of the employee’s prior shoulder conditions.  Dr. Lipon’s SIME report suffers from the same problem in that it fails to take into consideration the employee’s previous shoulder injuries and conditions and the repetitive nature of his work.  Based on the reports of Dr. Ryan, the Board finds that the employee has established entitlement to PPI.
IV.  NONCOOPERATION WITH THE REHABILITATION PLAN
AS 23.30.041(n) provides

(n) After the employee has elected to participate in reemployment benefits, if the employer believes the employee has not cooperated the employer may terminate reemployment benefits on the date of non-cooperation.  Non-cooperation means 

(1)unreasonable failure to 


(a) keep appointments;


(b) maintain passing grades;


(c) attend designated programs;


(d) maintain contact with the rehabilitation specialist;

(e) cooperate with the rehabilitation specialist in developing a reemployment plan and participating in activities relating to reemployability on a full‑time basis; 

(f) comply with the employee ‘s responsibilities outlined in the reemployment plan; or 

(g) participate in any planned reemployment activity as determined by the administrator.

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

The issue before the Board is whether the employee failed to cooperate with his rehabilitation plan in the summer of 2005 when he went to Iliamna to help his father with subsistence fishing.  The employee testified that he believed the class he needed to take was not available pursuant to a representation by his counselor prior to commencement of the class.  Eventually, the employee  completed all his coursework in Fall of 2005, and received his associate degree in AUTO Cad.  The Board finds that the employee is credible.
 The Board finds the employee was not non-cooperative but rather was under the impression that the course he needed to take was unavailable based upon communication with his counselor.  He eventually did complete all course work in the fall and completed the program as specified in the rehabilitation plan.  Under these circumstances, the Board finds that the employer’s controversion on the basis that the employee was not following the plan should be rescinded and the employee paid the amounts of stipend which were withheld based on the employee’s alleged noncooperation.

V. CLAIM FOR DEPRESSION

1. Applicable Law
In determining if the employee’s claim for depression is compensable, the preliminary question is whether the employee suffered a compensable mental injury in the course and scope of his employment.  The employee claims he suffers a mental injury due to his work.  Alaska Statute 23.30.395(17) defines "injury" in pertinent part:


"[I]njury" means accidental injury or death arising out of and in the course of employment . . . "injury" does not include mental injury caused by mental stress unless it is established that (A) the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment, and (B) the work stress was the predominant cause of the mental injury; the amount of work stress shall be measured by actual events; a mental injury is not considered to arise out of and in the course of employment if it results from a disciplinary action, work evaluation, job transfer, layoff, demotion, termination, or similar action, taken in good faith by the employer[.]  (Emphasis added).

The statutory presumption of compensability for a physical injury claim does not apply to a claim of mental injury caused by work-related stress.  AS 23.20.120(c).  In Williams v. State of Alaska,
  the Alaska Supreme Court held:


To prevail, [the employee] had to establish by a preponderance of the evidence, without benefit of the presumption of compensability, that: (1) "the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment"; and (2) the work stress, as measured by actual events, "was the predominant cause of the mental injury. . . . [E]ach element of the test for mental injury arising from work-related stress is mandatory. . . ."  (Emphasis in original).

Because the statutory presumption of compensability does not apply to the employee's mental injury claim, he must prove his claim by a preponderance of the evidence.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true.
   Claims for a mental injury must be based on actual events, not the employee's perception of the events.
 

The first issue concerns whether the employee suffered a mental injury.  The employer contended in its brief that the employee suffered no mental injury.  We find that the preponderance of the evidence establishes that the employee did suffer a mental injury.  Two of the employee’s treating physicians indicated the employee suffered a mental injury. The reports of Dr. Aarons and Dr. Nassar reflect treatment for the employee’s depressive condition, which became more severe after his shoulder surgeries and required psychiatric intervention and medications through the Langdon Clinic and, on occasion, through Dr. Aarons.  Also, the SIME Dr. Early conceded that the employee may have suffered depression and anxiety as a prior condition, which would have predisposed him to be more vulnerable to the onset of a mental condition such as aggravated depression and anxiety. Dr. Early did report that following the worsening of the employee’s bilateral shoulder pain in around June 2003, the employee experienced a significant exacerbation of depression resulting in impairment which required medication.  He recommended that the employee continue antidepressant medications.  He could not determine if there was any permanent impairment at the time of the evaluation.  We conclude that the employee has proven, by a preponderance of the evidence, that he suffered a mental injury.
 
The next issue is whether the employee’s work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment.  The Board finds the requirement that the employee put up and tear down heavy wooden tables with stiff metal joints without assistance and without aid from the employer after asking for such assistance on numerous occasions constituted work stress that was “extraordinary and unusual in comparison to pressures and tensions experienced by individuals in the comparable work environment.”
  We find the employee and his wife wholly credible.
 AS 23.30.122. We further find that the employee was required to perform this task for years, most often without assistance.  We find that his work condition aggravated his shoulder conditions, which resulted in shoulder surgery in the summer of 2005.  We find this in turn led to the worsening of his depression and anxiety. We conclude that the employee has proven by a preponderance of the evidence that his work stress was extraordinary and unusual in comparison to the pressures and tensions experienced by individuals in a comparable work environment. 
  The Board also finds that the work stress was the predominant cause of the employee’s mental injury. We agree with the employee’s assessment that deYonge  is applicable in this case.

The Board has carefully reviewed the medical reports of Dr. Nassar, Dr. Aarons and Dr. Early.  We have rejected the report of Dr. Lipscomb because she failed to exclude the aggravation of symptoms and she does not really exclude the possibility of a clinical depression. We find Dr. Lipscomb failed to consider the effect of the employee’s consistently denied requests for assistance and the ultimate permanent impairment resulting from the employee’s work. Dr. Early did report that following the worsening of the employee’s bilateral shoulder pain in around June 2003, the employee experienced a significant exacerbation of depression resulting in impairment which required medication.  He recommended that the employee continue antidepressant medications.  He could not determine if there was any permanent impairment at the time of the evaluation.
We conclude the employee has proven by a preponderance of the evidence that his work stress in was the predominant cause of his mental injury.

The employee requests reimbursement for transportation expenses incurred in his treatment.  The Board’s regulation at 8 AAC 45.084 provides that transportation expenses are payable for medical treatment provided under AS 23.30.095(a).  In addition, 8 AAC 45.082(d) provides, in part: "Unless the employer disputes the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 30 days after the employer receives . . .  an itemization of the dates of travel and transportation expenses for each date of travel."  Based on  8 AAC 45.082(d)  and 8 AAC 45.084, we conclude the employee is entitled to reimbursement for any reasonable medical transportation costs for treatment of his compensable mental condition from .

IV. CLAIM FOR PENALTIES

 AS 23.30.155 provides, in part:

                     (d)…If the employer controverts the right to compensation after payments have begun, the employer shall file with the Board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due…

                      (e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section…

In Harp v. Arco Alaska, Inc.,
 the Alaska Supreme Court held that an employer must have specific evidence for a good faith controversion or denial of benefits.  The Court in Harp found the employer did not have a sufficient basis to deny the benefits, and applied a penalty under AS 23.30.155(e).
  We have applied the court's reasoning from Harp, and held that a controversion not made in good faith is frivolous and unfair for purposes of AS 23.30.155(o).
  We consistently require an employer or insurer to have specific evidence on which to base a controversion.
  We have also found that reasonable minds can differ in the legal interpretation of discrepancies in the evidence available, and such discrepancies can be significant enough to support a good faith controversion.
  Under these circumstances, we find that no penalties are owed as the employer controverted benefits based on a sufficient basis.

V. CLAIM FOR INTEREST

 The Board’s regulation, 8 AAC 45.142, requires that if compensation is not paid when due,  interest must be paid at a statutory rate as provided at AS 45.45.010 from the date at which each installment of compensation, including medical compensation, is due.

8 AAC 45.142   governing the payment of interest, states, in part:

(a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b) The employer shall pay the interest…(3) on late-paid medical benefits to (A) the employee…, if the employee has paid the provider or medical benefits;…(C) to the provider if the medical benefits have not been paid.

We find that there were late payments for the employee’s medical care and also that there were instances in which he paid for medical care out of his own pocket.  We find the employee and/or his providers are due interest on these late paid amounts. 

We also find that the employee is entitled to late paid stipend and PPI but it is not clear from the record as to the dates of these benefits.  When the parties recalculate the benefits to which the employee is entitled, the interest under 8 AAC 45.142 should be factored into the calculation.


VI.  CLAIM FOR ATTORNEY FEES AND COSTS

Under AS 23.30.145(b), the Board can award reasonable attorneys fees when an attorney assists an employee in obtaining benefits.  In addition, 8 AAC 45.180(d) requires that when the Board sets this fee, it must consider the nature, length and complexity of the attorney's services, and the resulting benefits.

AS 23.30.145(b) provides, in pertinent part:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260, the employee’s attorney may receive fees in respect to the claim only with Board approval.  The Board finds the employee’s attorney has successfully obtained a benefit for the employee.  The Board finds the employer resisted payment of medical benefits as well as time loss benefits.  

AS 23.130.145 provides for attorney’s fees in order to ensure that injured workers are able to obtain effective representation. Underwater Construction.
  The Court has found that where an employer “create[s] the employee’s need for legal assistance,” the employer is required to pay attorney fees.

In this case, the employer’s actions required the employee to obtain representation.  The employer has been ordered to pay the employee medical, interest, penalties, PPI, and stipend benefits as well as benefits associated with establishing a compensable mental injury.  Consequently, the Board can award reasonable fees and costs under AS 23.30.145(b). 

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell,
  instructed the Board to fully compensate attorneys who successfully protect the benefits of injured workers.  The Court held that the Board’s attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.
 

In light of these legal principles, the Board has examined the record in this case and finds the employee’s attorney has successfully obtained significant benefits for the employee.  Mr. Rehbock, attorney for the employee, provided an affidavit of attorney fees and costs, with a supplemental affidavit filed after the hearing on August 8, 2006. The affidavits itemizes 34.98 hours of time for attorney fees of $7,798.50, billed at $300.00 per hour, in 2005, and $310.00 per hour in 2006, and including costs of $271.90. 
 Senior paralegal charges were billed at the rate of $125.00 per hour for 2005 and $135.00 per hour for 2006.

The Board finds the employer resisted the employee’s claim for treatment.   The Board finds the employee retained attorney Robert Rehbock who successfully prosecuted his claim for medical benefits, PPI, interest, penalties and noncooperation with the rehabilitation plan as well as a mental stress claim and medical transportation expenses.  The Board found the pre-hearing brief prepared by the employee’s attorney helpful, as it outlined the facts of the case, the medical records, and gave relevant and supporting research findings and analysis of the applicable law.    The Board has considered the nature, length and complexity of this case and the benefits awarded.  The Board finds this was a factually complex case.  The employee has obtained important benefits which he could not have obtained without the services of Mr. Rehbock.  The Board finds the benefits to the employee in this case are significant and substantial. Accordingly, the Board finds that the requested fee of $300.00 per hour in 2005 and $310.00 per hour in 2006 is reasonable in this instance.  The Board finds this hourly rate reflects the contingent nature of worker’s compensation practice.  Accordingly, the Board awards the employee attorney fees of $7,798.50 and costs of $271.90.  The Board finds that the overall amount of attorney fees, paralegal fees and costs is reasonable and was necessary for the employee to prevail in this case.  The employer’s suggestion that the Board reduce the amount of the attorney fees to $6,701.50 based on a $250.00 per hour charge is rejected.


ORDER
1. The employee has established a compensable claim pursuant to AS 23.30.120 for his left shoulder condition as a result of the accumulation of work related stresses both prior to and at the time of the March 23, 2003 work injury.

2. The employee is entitled to medical benefits and medical transportation expenses pursuant to AS 23.30.095 and 8 AAC 45.084.  The employee is also entitled to reimbursement for out of pocket payments made for medical benefits and to reimbursement to his personal insurance carrier for work related medical care.

3.          The employee is entitled to PPI benefits as a result of his left shoulder condition pursuant to AS 23.30.190, in accordance with Dr. Ryan’s  rating of 25 percent of the whole person.

4.  The employee has established a compensable claim for depression and anxiety pursuant to AS 23.30.120 and AS 23.30.395(17) by a preponderance of the evidence.  The employee is entitled to medications and such treatment as may be deemed necessary according to his treating physicians.  Pursuant to AS 23.30.095, the employee is entitled to  medical transportation expenses, pursuant to 8 AAC 45.084. The employee is entitled to an impairment rating when deemed appropriate by his treating physician.  The employee is also entitled to reimbursement for out of pocket expenses and his personal carrier is entitled to reimbursement for expenses associated with the employee’s mental injury claim.

5. The employee is entitled to an award of stipend pursuant to AS 23.30.041 as a result of the Board’s determination that the employee was cooperative in following the rehabilitation plan.

6. The employee and /or his providers are entitled to interest on late paid benefits pursuant to 
8 AAC 45.142.

7. The employee is entitled to attorney fees of $7,798.50 and costs of $271.90 pursuant to 
AS 23.30.145. 

Dated at Anchorage, Alaska on  September     , 2006.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of GERALD H. DELKETTIE, employee / applicant, v. ANCHORAGE SCHOOL DISTRICT, employer and insurer / defendants; Case No. 200308431; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on September 20, 2006.






Gail Rucker, Administrative Supervisor
�








� June 6, 2003 workers’ compensation claim.


� February 3, 1986 Brodsky report.


� June 19, 1987 Burgess report.


� April 30, 2001 report of injury.


� December 11, 2001 Aarons report.


� March 10, 2003 Aarons report.


� June 5, 2003 report of injury.


� September 10, 2003 Ryan report.


� February 23, 2004 Ryan report.


� March  2, 2004 Sakata report.


� June 23, 2004 controversion.


� July 6, 2004 RBA Designee letter.


� August 4, 2004 Ryan report.


� August 8, 2003 Brooks report.


� October 13, 2004 Nassar report.


� The Board is not certain that it has all the treatment records regarding the employee’s psychiatric condition and invites the parties to review the Board’s banker box file for this claimant to assure that all treatment records regarding the employee’s depression and anxiety are filed.


� November 24, 2004 RBA Designee determination.


� January 6, 2005 controversion.


� January 10, 2005 report of injury.


� January 10, 2005 Ryan letter.


� July 25, 2005 Lipscomb report.


� August 4, 2005 Brooks addendum.


� Id.


� August 9, 2005 controversion


� October 19, 2005 workers compensation claim.


� October 27, 2005 Ryan report.  


� November 11, 2005 controversion.


� November 11, 2005 controversion.


� May 20, 2006 Lipon report.


� June 2, 2006 Lipon letter.


� May 20, 2006 Early report.


� August 8, 2006 hearing tape.


� February 12, 2003 ASD memo re cafeteria tables, Exhibit 2.


� Id.


� August 3, 2006 affidavit of attorney fees and costs.


� August 16, 2006 affidavit of Jo Beth Millar.


� August 16, 20006 employee’s opposition to objection to affidavit of attorney fees.


� August 22, 2006 rely to opposition to objection to affidavit of attorney fees and costs.


� DeYonge v. Nana/Marriott, 1 P 3rd 90, 96 (Alaska 2000).


� AS 23.30.120(a); Meek v. Unocal Corp., 914 P.2d 1276, 1279. (Alaska 1996).


� Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


� Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).


� Burgess Construction, 623 P.2d at 316.


� Wein Air Alaska v. Kramer, 807 P.2d at 473-74.


� Louisiana Pacific v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).


� Id. (quoting Burgess Construction, 623 P.2d at 316.


� Id., Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).


� Veco, 693 P.2d at 869.


� Grainger v. Alaska Workers' Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).


� Miller, 577 P.2d 1044.


� Norcon, Inc. v. Alaska Workers' Comp. Bd., 880 P.2d 1051 (Alaska 1994).


� Koons, 816 P.2d 1381.


� Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


� Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991). 


� 914 P.2d at 1279.  


� 818 P.2. 661, 665 (Alaska 1991).


� Municipality of Anchorage v. Carter, 818 P.2. 661, 665 (Alaska 1991).


� Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993); 9 A. Larson, The Law of Worker's Compensation, § 95.12 (1997).


� Kodiak Oilfield Haulers v. Adams, 777 P.2d 1145, 1149 (Alaska 1989); Toporowski v. Subway of Fairbanks, Inc., AWCB Decision No. 00-0043  (March 9, 2000).


� See Weidner & Associates v. Hibdon, 989 P.2d 727, 731 (Alaska 1999).


� Smallwood, 623 P.2d at 316.


� DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger, 805 P.2d at 977.


� August 8, 2006 hearing tape.


� Burgess Construction Co. v. Smallwood, 623 P.2d 312 (Alaska 1981).


� Id. Weidner & Associates v. Hibdon, 989 P.2d 727, 731 (Alaska 1999). 


� Meek, 914 P.2d at 1279.


� Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993); 9 A. Larson, The Law of Worker's Compensation, § 95.12 (1997).


� AS 23.30.120(a); Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).


� Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


� Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).


� Burgess Construction, 623 P.2d at 316.


� Wein Air Alaska v. Kramer, 807 P.2d 471 at 473-74 (Alaska 1991).


� Smallwood, 623 P.2d 316.


� AS 23.30.122.


� 939 P.2d 1065, 1071-2


� Saxon v. Harris, 395 P.2d 71,72 (Alaska 1964).


� Arnold v. Tyson Seafoods Group, AWCB Decision No. 97-0253(December 11, 1997).


� Williams v. State of Alaska, 939 P.2d 1071-2.


� AS 23.30.395(17)(a).


� AS 23.30.122.


� Cf. Williams, cited above.


� Id.


� 831 P.2d 352, 358 (Alaska 1992).


� 831 P.2d at 358.


� See, e.g., Stair v. Pool Arctic Alaska Drilling, AWCB Decision No. 98-0092 (April 13, 1998).  


	� See, e.g., Lincoln v. TIC - The Industrial Co., AWCB Decision No. 97-0212 (October 20, 1997).  


� See, e.g., Williams v. Polar Mining, AWCB Decision No 99- 0090 (April 21, 1999).


� Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992); Childs v. Copper Valley Electrical Association, 860 P.2d 1184, 1191 (Alaska 1993)


� 884 P.2d at 159.  See also Wien Air Alaska v. Arant, 592 P.2d 352, 365-66 (Alaska 1979), overruled on other grounds; Fairbanks Northstar School District v. Crider, 736 P.2d 770 (Alaska 1989).


� Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978); Childs v. Copper Valley Electrical Association, 860 P.2d 1184, 1190 (Alaska 1993).


� 718 P.2d 971(Alaska 1986).


� Id., at 974-975.


� August 16, 2006 Affidavit of Jo Beth Millar.





29

