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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                Juneau, Alaska 99802-5512

	CARL E. KELLY, 

                                                  Employee, 

                                                           Applicant,

                                                   v. 

STATE OF ALASKA, DEPARTMENT OF CORRECTIONS 

(Self-Insured),

                                                  Employer,

                                                            Defendent.    
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)
	        FINAL DECISION AND ORDER

        AWCB Case No.  199508871
        AWCB Decision No.  06-0260

         Filed with AWCB Anchorage, Alaska

         on September  26, 2006


We heard the employee's claim for permanent total disability (PTD) benefits and for a finding from the Board that his post traumatic stress syndrome (PTSD) is a compensable injury under the Act
  on May 26, 2006.  The Board directed the parties to file closing briefs addressing closing arguments and applicability of the equitable doctrine of latches.  Specifically the Board directed the parties to address the elements of latches and estoppel identifying whether each element has been met.  The record remained open to receive closing briefs and deposition transcripts.
  The record closed on September 19, 2006.    Attorney Joseph Kalamarides represented the employee.  Assistant Attorney General, Rebecca Caine represented the self-insured employer.   

ISSUES
1.  
Did the employee suffer a compensable mental injury in the course and scope of his work for the employer?

2.         Is the employee entitled to an award of medical transportation costs incurred, under 8 AAC 45.084?

3.
Is the employee entitled to an award of attorney’s fees and cots?

SUMMARY OF THE EVIDENCE

There is little factual dispute between the parties.  The Board has carefully reviewed the documentary and hearing record. The Board finds the 25 page psychiatric evaluation conducted by employer’s physician, Patricia A. Lipscomb, M.D., Ph.D.,
 and the 29 page psychiatric evaluation conducted by the Board’s physician, Ronald G. Early, Ph.D., M.D.
, provide an accurate and thorough summary of the employee’s medical history, psychiatric testing, and explanation of the employee’s claimed physical and mental complaints.  Accordingly, these two reports are incorporated by reference as part of the summary of the evidence and will not be repeated herein.  The Board will here address only the records and testimony essential to our decision on the issues set forth above.

General Background 

The employee worked for the employer as a corrections officer at the Cook Inlet Pretrial facility (“CIPT”). When he started at CIPT in February 1988, his supervisor noted he initially displayed signs of anxiety and fear but he settled down and adjusted well.
 He performed his job well and received good performance evaluations. His work style was demanding.  There were rules and they were to be followed.  The employee did not question the institution’s policies and procedures and strictly enforced them to the point that it caused many prisoners to act resentful toward him.
  However, when his supervisor counseled him about his inflexibility the employee responded.  His supervisor noted that the employee was more relaxed with fewer confrontations and could still strictly enforce the rules.
  After a few years, the employee went back to some of his old ways and was informed that he needed to “let-up a little to make problems less volatile.”
  

The employee responded and it was noted that he had improved his relationship with the prisoners; the employee had learned how to enforce the rules without confrontation.
  His supervisor noted that some inmates liked his style of supervision “because he protects them from each other and practices fairness toward them and insures discipline is maintained.
 CIPT then trained the employee to become a booking officer.  As a booking officer he was expected to physically subdue a “combative remand and then turn around and deal in a courteous, professional manor…”
  The employee excelled as a booking officer, he quickly caught on and soon was answering questions for the trainers.  

On April 12, 1995, the employee informed the employer that he was experiencing chest pains, shortness of breath, and dizziness.  The employee attributed these symptoms to emotional and psychological stress from his employment.  The employee filed a Notice of Occupational Injury or Illness Report on May 5, 1995 where the employer characterized the events leading up to the April 12, 1995 incident as: “Stressed out due to noisey (sic) unrulely (sic) prisoner, not compling (sic) with orders – having objects thrown off the top tier at me.  Leading to an angina attack.” 
   The employer commenced indemnity and medical benefits on June 2, 1995 and continued providing those benefits until August 25, 2000.  The employee was treated by a psychiatrist in Anchorage.

In 2000, the employer switched adjusters.  The new adjuster would not pay for travel beyond the nearest regional medical facility, which was in Soldotna.  On August 28, 2000, the employee filed a claim for transportation expenses from his home in Ninilchik to Anchorage and back. He identified his injury or illness as Post Traumatic Stress Syndrome (PTSD).
  The employer promptly controverted only mileage to Anchorage for medical treatment based on the employee’s failure to seek treatment in Soldotna versus Anchorage.
  At the April 23, 2002 prehearing conference the employee amended his August 25, 2000 claim to include a claim for permanent total disability (PTD) benefits from October 31, 2000 and continuing.
   On April 22, 2004 the employer controverted all benefits arguing that the employee’s condition was not compensable.

The employee was found eligible for reemployment benefits under AS 23.30.041.  He was to be retrained as a computer repair technician.  He was unable to complete the program because of his inability to interact with customers.

Medical Summary

On April 12, 1995, the employee was suffering chest pain and thought he was suffering a cardiac event.  He was evaluated by prison medical staff and then transported to the hospital.  Thomas Kramer, M.D., admitted the employee. Dr. Kramer diagnosed “chest pain, unclear etiology probably not cardiac” and recommended the employee follow up with internist Edward Brown M.D.
  

Dr. Brown diagnosed the employee as suffering from chest pains, hypertension, borderline tachycardia secondary to psychiatric status, and “significant” anxiety.
  As Dr. Brown continued to treat the employee, he began to suspect the employee was suffering from PTSD.
  In a chart note dated July 24, 1995, Dr. Brown opined that the employee “definitely has work related disability which is clear…I strongly feel that the patient is a danger to himself should he work again in a prison environment.”
  He also felt that the employee was “unable to work due to the stress and recurrent episodes of chest pain that are manifestations of his PTSD.” 

Dr. Brown referred the employee to psychiatrist, Osamu Matsutani, M.D.  Dr. Matsutani agreed with Dr. Brown and diagnosed the employee as suffering from PTSD. 
  Dr. Matsutani prescribed anti-depressants and recommended that the employee not return to work as a corrections officer.
  The employee did not return to work as a corrections officer.  

Dr. Matsutani’s deposition was taken by the employee on January 26, 1999.  Dr. Matsutani testified that he conducted no psychological testing.
  He explained that his diagnosis and treatment of the employee was based upon the employee’s “self-reporting.”
 Finally, Dr. Matsutani testified that his treatment was medication monitoring, he did not engage in psycho therapy with the employee.
  Upon questioning by the employer, Dr. Matustani agreed that the employee could be suffering from a possible anxiety disorder.

The employer exercised its right under AS 23.30.095(e) to an employer’s medical evaluation (“EME”).  Psychiatrist James Robinson, M.D., evaluated the employee for the employer.  Dr. Robinson took the employee’s history and reviewed the employee’s medical records but was unable to make a diagnosis.
  Dr. Robinson believed the employee evaluation strongly suggested long term alcohol abuse and recommended that he be evaluated by a substance abuse professional.
  

On October 1, 1997, substance abuse counselor Dan Marman, M.A., M.A.C., L.M.F.T.T., evaluated the employee.  The employee told Dr. Marman that he began using alcohol in high school and would drink before being sent out on Special Forces Missions.  The employee admitted his drinking had continued while he worked for the state and had gotten worse until he stopped drinking on his own in October 1996.  The employee stopped drinking because he had a serious problem.  Mr. Marman felt that the employee used alcohol to self medicate to deal with his PTSD.  

On December 20, 1997, the employer had the employee re-evaluated by Dr. Robinson. Dr. Robinson was not asked to opine on the compensability of the employee’s claim under the Act.  However, he did opine that the employee’s mental status was medically stable, assigned a 12% permanent partial impairment (“PPI”) rating and recommended the employee be retrained.

Psychiatrist Patricia Lipscomb, M.D., evaluated the employee for the employer.  She reviewed his medical records, took the employee’s history and performed a series of psychological tests.  Upon concluding her evaluation, she authored a 25 page report.  Dr. Lipscomb diagnosed the employee as suffering from an anxiety disorder not otherwise specified with sporadic panic attacks.
 She emphasized that as described to her by the employee, his stress was not severe enough to warrant a diagnosis of PTSD on its own.  Moreover, she reported that the employee was adamant that the inmates treated him the same as other officers and that his experiences including threats to his life and family were not unusual with the experiences of his co-workers.
  She also opined that while the employee’s underlying personality was inappropriate for working in corrections, his anxiety disorder did not preclude other employment.  Relying upon Dr. Lipscomb’s report, the state controverted all of his benefits.

To resolve the conflicting opinions of Drs. Matsutani and Dr. Lipscomb, the Board ordered a second independent medical evaluation (“SIME”) with Ronald Early, M.D.  When talking with Dr. Early, the employee focused on threats to his life while working as a correctional officer.  Contrary to his deposition and hearing testimony, the employee told Dr. Early that inmates had approached him after he left CIPT.  The employee also told Dr. Early that he had trouble sleeping because of nightmares and was afraid to leave the house because he might run into former inmates.  Dr. Early diagnosed the employee with PTSD related to his employment at CIPT.  Dr. Early noted that the employee had stated that his work stress was not any greater than that of his coworkers’.  Dr. Early diagnosed the employee was suffering from work related PTSD:

Mr. Kelly clearly identified his experiences as terrifying and psychologically traumatic to him.  The cumulative psychological trauma associated with repeated threats to his life or well being suggests that his perception of the trauma was in excess of what he would anticipate as part of his job duties, even though he knew that he worked in a generally risk [sic] environment.

The employee deposed Dr. Early.   He is Board certified by the American Board of Psychiatry and Neurology.   Dr. Early elaborated on the opinions provided in his SIME report.

The work stress described by Mr. Kelly and detailed in the job analysis presented in the medical documentation suggested that there was ongoing pressure and tension for all correctional facility workers.  He acknowledged that in his discussions with Dr. Lipscomb and in my interview with him.

All correctional officers experience stress as a result of working in that environment, because there was always potential danger and often little immediate backup for problems.

However, he also told me about specific incidents where his life was directly threatened by inmates.  And on each of those occasions he felt there was clear danger and a genuine intent to do harm to him either then or later….

We discussed that other correctional officers may have experienced threats to their lives or threats of harm.  However, Mr. Kelly identified his experience as terrifying and psychologically traumatic to him and the cumulative psychological trauma associated with those repeated threats to his life suggest that his perception of the trauma was that it was in excess of what he would have anticipated as part of his job duties.
 

Dr. Early testified that he was quite familiar with Washington workers’ compensation law and that it was similar to Alaska’s in that both required a discrete psychological trauma.  He went on to explain:

…If stress is simply a normal component of the job with no significant or discrete events, then it would be something that the State of Washington would not accept. …

You look at the stress that all coworkers would experience in a similar environment, but then for a specific diagnosis and for a work-related condition it would be a stress which would be discrete and greater than that which the individual would experience on a daily basis.

That does not mean that other people working in the same environment might not have the experienced [sic] similar discrete events without development of psychiatric disorder, because each person has a different level of tolerance for such stress.  So it is important to recognize that two people, each facing the same psychic stress might not both develop a psychiatric disorder.

When asked to explain how he concluded the employee’s PTSD was compensable when the employee acknowledged that his experiences were the same as others, Dr. Early explained that just because the other officers were in the same work environment that did not mean that they experienced the same threat.
  

The determination of the diagnosis is not whether anyone else has ever experienced the same type of trauma.  The determination is based on whether the psychic trauma is considered to have been life-threatening as perceived by the individual.
  

Regarding the employee’s ability to return to the workplace, Dr. Early opined that with the appropriate limitations and in an appropriate setting, the employee can deal with others.

Testimony Presented

Patricia Lipscomb, M.D

Dr. Lipscomb testified at hearing on behalf of the employer.  She is board certified in psychiatry and forensic psychiatry.  Her present practice is comprised of 50% clinical, 33% worker’s compensation/civil litigation and the remainder is teaching.  It is her opinion that the employee suffers from anxiety order not otherwise specified and drug and substance abuse in remission.  It is also her opinion that the employee should not return to work as a corrections officer or any other employment where he will be working with dangerous people.  

Dr. Lipscomb explained her understanding of the applicable Alaska law unusual and extraordinary standard of causation.  She explained that she asked the employee several times how his stress at CIPT was unusual and extraordinary.  He replied that his was the same as other officers. It was her opinion, that as defined by Alaska law, the employee had no compensable injury.  

Dr. Lipscomb testified that prior to appearing at hearing; she received and reviewed a report from Dr Early, his deposition and the employee’s deposition.  After reviewing this new information, her opinion remained unchanged.  

Carl E. Kelly

The employee testified in person at hearing and by deposition. His testimony at hearing tracked his deposition testimony.  He discussed his employment and training with the employer.
  Before assignment to CIPT, he attended the employer’s training academy.  However, the training was not complete training because the academy was cut short due to staffing issues.
 

When he started work at CIPT, staffing issues continued to interfere with the employee’s ability to receive proper training.  He testified that typically, new officers were to be paired with a more experienced officer for the first week.  Because of staffing issues, he was never paired with a more experienced officer.
  

The employee believed that if he would have completed training as he was supposed to, he would have handled certain situations differently; he would have been less strict.   The employee was “self taught on the job.”  He would read the training manuals at the officer’s desk.  Without proper instruction, he saw the rules as black and white.  The rules did not discuss accommodations or exceptions so he did not deviate from the printed rule.  

When the employee started at CIPT, he described the population as older and respectful.  In 1992, the employer changed the inmate population and started to house younger offenders at CIPT.  The employee described the new population as youthful and disrespectful, they did not care who they fought with, where they fought, or what the fight was about.  “They will fight at the drop of a hat… just to fight.  They have no respect for anybody, not event themselves.”
 The employee continued to receive good performance reviews and prior to leaving his position; he was promoted to booking officer and was a field training officer responsible for training new officers.
   

The employee explained that CIPT has different housing units, called modules, for inmates.  Inmates were assigned to modules based upon their needs.
  For example, when the employee first started at CIPT, the module referred to as “Mike” module was an isolation module.  By the time the employee left, Mike module was for inmates with mental disorders.  

Correctional officers typically start out performing module officer and rover officer duties.  A module officer is the corrections officer primarily responsible for watching the group of prisoners assigned to that module.  The modules were monitored by a control room that controls the access to and from the module.  The module officer communicates with the control room and other officers via radio.  He is the only officer in the module with the prisoners.  The corrections officer is locked in the module with the prisoners.  He has no ability to unlock or open doors. He has no weapon, only a radio. Without keys or a weapon, the employer did not have to be concerned that inmates would overtake an officer and escape or riot.  

An officer’s sole means of communication was via radio.  The employee described his radio as “an old Motorola with poor batteries.”  It was not uncommon for batteries to go dead during the shift.  The prisoners seemed to be aware that communication was cut off and would call the employee “new meat”.   

If a radio’s battery went dead, the officer had to wait for a “rover” to bring him a new battery.  A “rover” is the corrections officer that is assigned to transporting inmates from their modules to the recreation areas, the medical clinic, library, etc.  Rovers also relieve module officers for breaks and lunches.

The booking officer is not in lock down with inmates.  Rather, he does all the intake work (fingerprinting and paperwork) to track inmates in and out of CIPT.

The employee admitted he was not the only officer dealing with the overcrowding and the youthful offenders.
  He testified that these changes affected everyone.  Regardless, the employee testified that it is not normal to be threatened to be killed or to have someone describe how they are going to kill you in detail.  He does not know if other officers were threatened.    

Jacob Kochutin and Rodney Bonnifield, both inmates at CIPT, caused the employee the most trouble.
  The employee testified that Jacob Kochutin threatened to kill the employee twice about 6 months before he was taken to the hospital.  The first time, the employee was put into lockdown.  The next time, Mr. Kochutin threatened to kill the employee because he had been put into a lockdown unit for the first threat.  The employee was working at a desk in Mike mod when Mr. Kochutin stood in front of the employee with a sharp pencil telling the employee how he was going to stab him in the eyes with the pencil, take away the radio and keys and stab the employee to death because the employee was responsible for Mr. Kochutin being removed to Mike mod.  

Rodney Bonnifield told the employee that he knew where the employee lived and that when he was released, he was going to find the employee and kill him.  Mr. Bonnifield has been released from prison.  Mr. Kochutin is serving 99 years and will not be getting out of prison.  The employee has not run into or seen Mr. Bonnifield since the employee left CIPT.  “But Bonniefield is in and out.  He’s one of the reasons I carry a pistol today.  I have one right out in my pick-up right now.  I don’t come to Anchorage without one.  I have one in just about every room of my house.”

The employee was never physically touched by an inmate who threatened him.  The employee believed it was usual to be threatened but it would be out of the ordinary for an inmate to describe in detail of how he was going to kill you.   When asked how his stress was different from his coworkers’ he explained:

Because of the way I had to learn how to run the units.  I did not have a training officer.  I had to learn by reading a book and going by the book. Where the other officers weren’t going by the book.  They had training officers, well, we can be lax here, or lax there.  I didn’t know that you could bend the rules like that because I had the book and they said, just go by the book and you’ll be fine.  And that’s how I learned to do it…..

On the date of injury, April 12, 1995, the employee had been working in Charlie mod all week.  Charlie mod held all the youthful offenders.  He testified that he had nothing but problems that week.  There were fights.  Inmates threw items at him.  “Just total chaos all week.”
 That day, on his first break he talked to his supervisor about something being done or getting pulled out of the Mod.  There was nothing the supervisor could do.

And I went outside and had a cigarette.  I just – I was just going downhill.  I just totally lost it.  I knew I lost control of the unit.  And if I went back in there I would go off and there would be problems.  And even now I still go off.  I can’t get into a situation like that.  I loose it.

The employee testified that he has:

 a problem dealing with people.  I cannot deal with people and its getting worse.  I find myself going off at family members, including my folks now, and I just went off on my sister this morning.  And that’s one of the reasons that I cannot deal with the help desk with computers, because I get frustrated trying to explain to people how to do something.  To me it’s simple.  This is the way you do it.  To somebody else it’s totally they cannot comprehend.

And like driving up here.  Now going home tonight it’s going –by the time I get home I’m going to be a physical wreck because of the idiots out there on the road.

He explained what his life was like now. He has trouble sleeping.  He always carries a weapon because “I know one of these days I’m going to run into one of them and I’m going to have a problem.”  The employee described a time when he recognized an inmate at the mall.  He testified that he is concerned that he may shoot someone. He was an emotional wreck after he saw the inmate in the mall, even though no words were exchanged and they just looked at each other.

The employee has a varied work history.  He worked for the employer as a correctional officer from 1987 through 1995.  He worked as an air traffic controller, a truck driver, a roustabout, a parts room manager and on blasting crews.
  He has enlisted in the Navy twice, once as an aviation mechanic and the second time as air traffic controller. At times, the employee has stated he was with Special Forces while in the Navy.  However, he refused to answer questions regarding his training, etc. while in the Navy.

Sergeant Martin Crowley

Corrections Officer Sergeant Martin Crowley testified for the employer.  Sergeant Crowley has been a correctional officer for 13.5 years.  He started in January 1993 at CIPT for 8 years and then transferred to another facility.  Sergeant Crowley worked the shift opposite the employee’s at CIPT so he did not work directly with the employee.  Like the employee, Sergeant Crowley worked all posts at CIPT.  He recalled Mr. Bonnifeild as an inmate at CIPT.

He explained that CIPT was unique in that everything was run by radio.  He testified that everyone would know a battery had died when the radio went silent.  He did not find it to be a problem because he could carry a spare battery.

Overcrowding did occur.  He testified that he had received threats to himself and his family.  Inmates would often threaten to kill him or his family when they were released or threaten to hurt him or his family when they had the chance.   Sergeant Crowley had inmates threaten to take his radio and keys, isolating him from the other officers.  He has had threats made with pencils and other objects.  Although the threats were made, he did not feel they were viable.  Regardless, he would document them for discipline. It was not uncommon to have an inmate threaten to come and find you when released.  He explained that when an inmate is in a holding cell, they make a lot of threats.  He has been in situations when he was required to use four point restraints and two man full restraints.  Sergeant Crowley explained that an officer is entitled to use the force necessary to handle a situation.  An officer may not resort to excessive force.  

Doris Kelly

Doris Kelly, the employee’s mother testified regarding her observations of the employee since he started working for the employer.  The employee used to be very helpful and outgoing.  Over the past 5 years or so, he has become irritable and difficult to be around.  Ms. Kelly provided examples of the employee’s current behavior and how he would have handled the same situation before he started withdrawing.  At one time the employee lived with his parents.  He has since moved out of the house and isolates himself from the world.  She described the employee as not working well with others.  She also testified regarding his prior drinking and that he quit on his own and no longer drinks. 

Marjorie Linder, M.A., CRC

Vocational rehabilitation counselor, Marjorie Linder, M.A., CRC, testified for the employee.  She conducted the employee’s initial eligibility evaluation and concluded the employee was eligible to participate in a reemployment plan.  Ms. Linder designed the employee’s reemployment plan.  It was decided that the employee should be retained as a computer repair technician.  The employee would not enroll in the local college program because “he refused to be in any environment where he would have to interface with [kids].”
   The employee was enrolled in a correspondence course the goal of attaining both an A+ certification in computer repair and the Microsoft Certified Systems Administrator certification (“MSCA”).

The correspondence course became problematic.  He was sent the wrong learning materials and the “mentor” did not have the time to answer the employee’s questions or tutor him. Even with these road blocks, the employee attained his A+ certification.  He did not take the tests for the MCSA because the education was not available.  The employee was unable to complete the plan as written.  

The employee was to receive on the job training at TechConnect in Homer, Alaska.  The employee worked part time for TechConnect but eventually lost his job because he lacked communication and people skill necessary for customer service.  Ms. Linder conducted a labor market survey and concluded that no jobs were available within the category of jobs that the employee is reasonably capable of performing the he could obtain and hold.  She felt that his emotional problems barred him from becoming a computer repair technician or a help desk technician because of the need to provide customer service.  

Ms. Linder also took into consideration the employee’s physical restrictions and concluded that the employee is unable to work.  “His emotional difficulties especially, have had profound vocational consequences for him.”
  No regular labor market existed for the employee.

Loretta Cortis

Loretta Cortis was retained by the employer to review the plan designed by Ms. Linder and determine whether the employee was employable.  She testified regarding how she conducted her labor market survey and the results. She concluded that the employee was not capable of meeting the physical requirements of either of the jobs for which he was retrained.
  Ms. Cortis did conclude that the employee had the physical ability to perform sedentary work.  However, she did not conduct her survey taking into consideration the employee’s emotional difficulties dealing the people or multitasking.

Gail Forest

Gail Forest, owner of TechConnect testified for the employee.  She described the employee as wanting to tell customers what was wrong and not listen to them. TechConnect began to more toward sales.  The employee’s customer skills were so bad that he was phased down to one day a week and then no work at all.  She testified that under normal conditions he could handle things but if everything was not just so, the employee couldn’t deal with it and someone else would have to come out of the back and complete the sales.   Ms. Forest explained that the employee could not deal with the public part of the business and that is why he was terminated.  TechConnect could not afford to keep a technician who could only work in the back and not interact with customers.  Other than his interpersonal skills, the employee was dependable, punctual, and good at fixing computers.

Employee’s Arguments

The employee argues that his PTSD resulted from his employment with the employer.  The employee also argues that his PTSD alone or when combined with pre-existing conditions renders him unable to work.   Therefore, he reasons he is PTD.   

The employee argues he is PTD because his abilities to perform services on a job are not sufficiently competitive for him to compete in a reasonable and stable market.  The Board has been instructed by the Court not to look at the degree of impairment, but “rather at the loss of earning capacity related to that impairment.”
    Drs. Lipscomb, Brown, Robinson, Matsutani, and Early agree that the employee cannot return to his former employment with the employer. 

Additionally, the employee argues that the equitable doctrine of latches and estoppel precludes the employer from now arguing the employee’s condition is not compensable under the Act.  The employee relies upon Dr. Robinson’s December 20, 1997 report wherein Dr. Robinson assigns the employee a 12% PPI rating and opines that the employee is moderately impaired in social functioning and adaptation.  The employer accepted Dr. Robinson’s opinion as the basis for the PPI rating.  The employee argues that the employer should not be permitted to take a position that disregards their own expert’s opinion.

Finally he argues the employer owes him mileage under the act for travel from his home in Ninilchik to Anchorage to treat with his attending physician.

The employee asserts he has established causation.  The stressors of the employee’s job were unusual and extraordinary when compared with persons in a comparable work environment.  All experts except the employer’s physician, Dr. Lipscomb, opine that his PTSD is related to the employee’s work with the state.

The employee also suffers from work related back problems.  When combined with his psychiatric limitations, he cannot perform the job to which he was retrained.  The Board is to consider the employee’s physical restrictions when determining whether or not he is PTD.
  The employee cites to Smith v. Unocal Corp., AWCB Decision No. 95-0089 (April 3, 1995) for support that limitation of social function can elevate to PTD.

Employer’s Arguments

The employer argues the Board should deny the employee’s claim because he has failed to show that the stress he experienced was extraordinary and unusual compared to his co-workers.  The employer argues in the alternative that should the Board find the employee has a compensable injury, he is not PTD because there are regularly available jobs in the labor market for the employee.

Moreover, the employer argues that the employee cannot establish he is prejudiced by the employer arguing causation.  Any overpayments would be recovered against future benefits.  Here, should the employer prevail, there will be no future benefits to offset.  The employee will retain all benefits he has received to date. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. DOES THE EQUITABLE DOCTRINE OF LATCHES PRECLUDE THE EMPLOYER FROM RAISING CAUSATION AS A VALID CONTROVERION OF THE EMPLOYEE’S CLAIM?
The Alaska Supreme Court has recognized our equitable powers, but only as necessarily incident to the exercise of our statutory adjudicative responsibilities.
  We have applied the equitable remedies in our decisions, when the situation demanded.
  Inherent in any equitable remedy, be it latches, estoppel, or waiver, is the element that the party asserting equity has established, by substantial evidence, that he/she was prejudiced by the other party’s action or inaction.

The Board specifically asked the employee to identify how he was prejudiced by the employer’s action or inaction.  In response, the employee asserted that his ability to investigate the State’s allegations was foreclosed and that he made decisions which revolved around the employer’s acceptance of his injury.  For example he did not appeal the adverse PERS
 decision.  The employee also argues that the Act places time limits on an employee, (AS 23.30.105 and AS 23.30.110) therefore, the employer must have time limits placed on it as well.  

The Board has carefully reviewed the arguments presented and the record before it. It is the employee’s burden to establish he was prejudiced by the employer’s actions. On the record presented, the Board does not find that the employee has established prejudice sufficient to warrant the application of equitable principals.  First, it is well settled that payment of benefits does not prevent an employee from contesting compensability at a later date.
  Second, the employee’s claim that he has been hindered in the development of his claim is not supported by the record.  Sergeant Crowley testified for the employer.  He was employed at the same time as the employee.  The employee presented no evidence that he had attempted to locate former co-workers but was unable to do so. 

Finally, the Board finds the employee’s assertion that he did not appeal the denial of his request for PERS benefits sufficient was in reliance upon his continuing workers’ compensation benefits unconvincing.  Other than the employee’s assertion, there is no offer of proof or evidence that the employee did not appeal his PERS denial because he was receiving workers’ compensation benefits.  At the time of the employee’s PERS proceeding, the employee was receiving “temporary benefits” subject to termination under certain conditions, such as reemployment.  The employee did not claim PTD until several years later.  Therefore, the Board finds the employee’s assertion that he did not appeal the PERS decision in reliance on receipt of Workers’ compensation benefits disingenuous.
  Accordingly, on the record before the Board, the employee’s position that the employer’s ability to controvert based on causation barred in equity is rejected.

II. DID THE EMPLOYEE SUFFER A COMPENSABLE MENTAL INJURY IN THE COURSE AND SCOPE OF HIS EMPLOYMENT?

Former Alaska Statute 23.30.395(17) in effect at the time of the employee’s alleged work injury, defines "injury" in pertinent part:



"[I]njury" means accidental injury or death arising out of and in the course of employment . . . "injury" does not include mental injury caused by mental stress unless it is established that (A) the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment, and (B) the work stress was the predominant cause of the mental injury; the amount of work stress shall be measured by actual events; a mental injury is not considered to arise out of and in the course of employment if it results from a disciplinary action, work evaluation, job transfer, layoff, demotion, termination, or similar action, taken in good faith by the employer[.]  (Emphasis added).

The statutory presumption of compensability for a physical injury claim does not apply to a claim of mental injury caused by work-related stress.
  In Williams v. State of Alaska, 939 P.2d 1065, 1071-72 (Alaska 1997), our Supreme Court held:


To prevail, [Employee] had to establish by a preponderance of the evidence, without benefit of the presumption of compensability, that: (1) "the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment"; and (2) the work stress, as measured by actual events, "was the predominant cause of the mental injury. . . . [E]ach element of the test for mental injury arising from work-related stress is mandatory. . . ."  (Emphasis in original).

Because the statutory presumption of compensability does not apply to Employee's mental injury claim, he must prove his claim by a preponderance of the evidence.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true.
    Claims for a mental injury must be based on actual events, not Employee's perception of the events.
  

Based upon the overwhelming concurrence of the psychiatrists who evaluated the employee, the Board finds the employee suffers from a mental injury.  As to whether the mental injury is an anxiety order, not otherwise specified or PTSD is not necessary for the Board to determine and it will not do so.  The question before the Board is whether the mental injury is compensable.  

The Board finds the conclusion reached by Dr. Early as to causation is based on an analysis that is contrary to Alaska law.  Accordingly, we give the report little if any evidentiary weight. The Board finds Dr. Early focused on whether the stress was discrete to the employee and greater than that which he would experience on a daily basis.  The Board finds that Dr. Early also focused on how the employee perceived the stress.  Under Alaska law, Dr. Early should have addressed whether the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment, not whether the stress was extraordinary as perceived by the employee.   

Based on our review of the full written record and the testimony of the witnesses we find the employee’s work stress was not extraordinary and unusual in comparison to pressures and tensions experienced by the other corrections officers employed by the employer at the same time.  The Board finds that as a corrections officer it would be not be extraordinary and unusual to receive threats, run into released inmates from time to time, etc.    The Board finds that the employee admitted that his co-workers were under similar stress.    The Board finds Sergeant Crowley credible and gives his testimony regarding the working conditions and stresses at CIPT great weight.

The employee testified he lacked training compared to his co-workers when he began his job.  The Board would finds this would reasonably only expected to affect him for the first year, at most.  After that, it is reasonable to expect his initial training complaints were no longer valid.  

At the time of injury, the employee was a seasoned corrections officer.   He was trained as a booking officer.  His most recent personnel evaluation indicated that the employee had relaxed and was getting along with the inmates.  Some inmates even commended the employee on his methods.

The Board finds the employee’s performance evaluations support the Board’s findings.  The Board finds that when reviewed as a whole, the employee’s performance evaluations establish that he was a good employee, who received training and supervision, as well as he responded well to constructive criticism.  The performance evaluations also demonstrate that the employee was able to change his work habits.   

Considering all the evidence available in the record, we are unable to find by the preponderance of the evidence that the employee’s work conditions were extraordinary and unusual in comparison to pressures and tensions experienced by individuals in comparable work environments.  For mental injuries arising from work-related stress, the Alaska Supreme court requires that we must find each element of the test has been met independently before we can find the claim compensable.  Because the Board cannot find the employee’s work conditions extraordinary and unusual for a CIPT corrections officer, we must conclude the employee’s claim of mental injury from mental stress is not compensable.
     

Because the injury is not compensable under the Act, the Board must deny and dismiss the employee’s claim for benefits arising out of that injury.

III. REMAINING CLAIMS AND ATTORNEY’S FEES. 

The employee sought transportation benefits for travel from his home in Ninelchick to Dr. Matsutani’s office in Anchorage.  The Board finds, based on the deposition of Dr. Matsutani, that the employee was not receiving therapy for PTSD but rather, Dr. Matsutani was performing medication supervision for his mental disorder.  The Board has concluded that the employee’s mental condition is not compensable under the Act.  Therefore, the claim for transportation benefits is denied.

The employee’s PTD claim is also denied.  The employee asserted that he was unable to find and retain employment is due to his work related mental condition.  The Board has concluded that the mental condition is not compensable under the Act.  Accordingly, the employee’s claim for PTD benefits is denied.

A condition precedent to the Board awarding attorney’s fees and costs is that the employee prevail on some part of his claim.  Here, the employee did not prevail.  Therefore the employee’s request to award his counsel fees and costs is denied.

ORDER

The employee’s claim for medical transportation and PTD benefits is denied.  


Dated at Anchorage, Alaska this     day of September, 2006.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of CARL E. KELLY employee/applicant; v. STATE OF ALASKA, (self insured) employer/defendant;  Case No. 199508871; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of September, 2006.

                             

   _________________________________

    
      


  Jean Sullivan, Clerk
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