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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	ESTATE OF JOHN H. LINDEKUGEL, 

                                 Deceased Employee, 

                                                            Applicant,

                                                   v. 

GEORGE W. EASLEY CO.,

                                                  Employer,

                                                   and 

PROVIDENCE WASHINGTON 

INSURANCE. CO.,

                                                  Insurer,

                                                            Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  198101012
AWCB Decision No.  06-0273

Filed with AWCB Anchorage, Alaska

on October  6, 2006


We heard the claim of the employee’s estate for medical benefits, penalties, interest, attorney fees, and legal costs in Anchorage, Alaska, on September 6, 2006.  Attorney Patricia Zobel represented the employer and its insurer (“employer”).  Attorney William Soule represented the employee’s estate (“employee”).  We kept the record open to allow the parties to file certain documents and responses.  We closed the record when we next met, September 19, 2006.


ISSUES
1.
Is the employee entitled to medical benefits under AS 23.30.095(a)?

2.
Is the employee entitled to penalties under AS 23.30.155(e)?

3.
Is the employee entitled to penalties under AS 23.30.155(f)?

4.
Is the employee entitled to interest?

5.
Is the employee entitled to attorney fees and legal costs under AS 23.30.145 and 8 AAC 45.180?

BRIEF SUMMARY OF THE CASE HISTORY AND RELEVANT EVIDENCE
The more than a quarter century of litigation in this case is convoluted; the medical history is complex, and the documentary record is extensive, filling six bankers’ boxes.  We here address only the case history and evidence relevant to the current claims.  

The employee injured his back on August 26, 1976, when he fell from a ladder while working as a carpenter for Fluor Daniel Alaska, Inc.  He again injured his back while employed with the employer on October 8, 1981.  The employee filed Applications for Adjustment of Claim against both employers. 

After the 1976 injury, Fluor provided temporary total disability (“TTD”) benefits, and the employee underwent a cervical surgery and two back surgeries.  Thereafter, Fluor settled the employee’s claim in a compromise and release (“C&R”) settlement agreement, approved by us on May 21, 1979.  In the C&R the employee waived all claims for benefits against Fluor, except for medical benefits, in exchange for $225,000.00.

Subsequently, the employee left Alaska and moved to Montana.  He applied for and received Social Security Administration (“SSA”) disability benefits. In March 1981, the SSA determined the employee was no longer disabled, and terminated his SSA disability benefits.  

The employee returned to Alaska where he was still a member of the Carpenter’s Union Local 1281, and the union dispatched him to work for employer.  While working on October 8, 1981, the employee was carrying a 75-pound 4’ x 8’ sheet of 3/4-inch plywood when he stepped on a loose piece of conduit tubing and fell down, injuring his back again.  He was never able to work after that injury.  The employer initially provided some medical care, but controverted the claim on October 29, 1981.  

The employee was treated by Edward Voke, M.D., who performed an L‑5 laminectomy on February 2, 1982, followed on February 17, 1982, by a bilateral Watkin's fusion, L4 to the sacrum.  The employee underwent 18 additional surgical surgeries for his spine condition and its complications.

The employee eventually filed a claim for benefits against the employer, and Fluor was also joined in the action.  However, on the scheduled hearing date of May 12, 1983, the case was continued because a settlement was proposed.  While on the record, the employee's former attorney agreed to dismiss Fluor and its insurer from the claim with prejudice, and the board approved the stipulation.  Several attempts at C&R agreements were unsuccessful.

The employee appealed our May 12, 1983 dismissal of Fluor.  In 1997, the Alaska Supreme Court reversed and remanded our decision, reinstating the employee’s claim against that employer in Lindekugel v. Fluor.



The employee brought his claims against the employer to a hearing, and in our October 2, 1996 decision and order,
 we found the employee had been permanently totally disabled by his work accident with Fluor, and had received compensation for that disability through his 1979 C&R.  We concluded an injured worker can be permanently totally disabled only once, and "cannot expect to receive payment for a second lifetime from a second employer."
 

The employee appealed our October 2, 1996 decision and order denying his claim.  In 1999, in Lindekugel v. George Easley Co.,
 the Alaska Supreme Court reversed and remanded our decision.  The Court concluded an injured worker can be permanently totally disabled more than once and can receive permanent total disability (“PTD”) benefits for more than one injury, and reversed us on that point.
  Accordingly, it remanded the case to the board to reconsider the case under the last injurious exposure rule.
  In our decision and order of December 2, 1999,
 we joined the employee's claims against Easley and Fluor in accord with our regulation at 8 AAC 45.040(d).  
In a January 13, 1982 deposition, Dr. Voke testified that after treating the employee for his 1976 injury, he felt the employee was permanently and totally disabled from work
.  He asserted that the employee's October 1981 injury "reexacerbated [an] existing condition and . . . his original problem has prevailed and . . . nothing substantially happened as a result of this injury . . . ."
  He believed there had been no change in the employee's condition.
  However, in a medical report dated January 26, 1984, Dr. Voke indicated the employee’s 1981 injury was an aggravation of the 1976 injury.  The employer again denied the employee’s benefits in a Controversion Notice dated March 11, 1992.

In a subsequent deposition on September 9, 1992, Dr. Voke acknowledged he did not know of the employee’s medical condition for the period 1979 to 1981.
  Dr. Voke testified the 1981 injury did not change the employee's condition, it simply drove the employee to seek attention at Dr. Voke's office.
  Dr. Voke also acknowledged he would have released the employee to return to work after his sixth successful day working for Easley.

In a third deposition taken on January 31, 1995, Dr Voke testified the 1981 accident did not result in a new, detectable injury.
  He felt the 1981 accident "aggravated" the 1981 injury.
  He said the employee could conceivably recover yet again, return to work, and be permanently totally disabled for a third time, but that would be "ridiculous".
  Dr. Voke believed that once permanently totally disabled, a worker can not become "un-permanently" totally disabled.
  He believed the employee was a "time bomb" when he tried to return to work in 1981.

After the third deposition, Dr. Voke signed an affidavit dated December 21, 1999.  In the affidavit, Dr. Voke referred to having read the Alaska Supreme Court’s 1999 decision on this case, in which the court ruled an injured worker can be permanently totally disabled more than one time.  He noted the medical reports show the employee had improved significantly by 1981.  He affied he had not seen all of the employee’s medical records at the time he gave his earlier opinions concerning the significance of the 1981 injury.  He affied the employee suffered a significant worsening of his medical condition and disability as a result of the 1981 accident.

In his fourth deposition on March 14, 2000, Dr. Voke testified, from reviewing the evidence, it appears the employee did recuperate and improve somewhat before he returned to work in 1981.
  He testified the employee did not suffer a new injury in 1981, but aggravated his 1976 injury.
  He testified the employee did get worse after the 1981 injury.
  Dr. Voke testified the employee should never have been released to work after the 1976 injury.

On September 7, 2000, we considered the joined claims under the last injurious exposure rule, as directed by the Court.  In our September 28, 2000 decision and order on remand,
 we found the employer liable under the last injurious exposure rule. We found overwhelming evidence in the medical record to raise the presumption of compensability against the employer, and found:

Easley argues the testimony of Dr. Voke rebuts the presumption of compensability.  The employee and Fluor argue Dr. Voke’s testimony does not rebut the presumption, but supports it. 

We find Dr. Voke’s expression of opinion changed somewhat over time, and the wording of his opinions did not always fit neatly within the legal framework for deciding last injurious exposure cases in Alaska.  Nevertheless, we find that in his affidavit, Dr. Voke clearly recognized the employee’s injury at Easley as a substantial factor aggravating and accelerating the employee’s disability and need for additional treatment.  Nowhere in Dr. Voke’s testimony or records can we find affirmative evidence showing that the employee’s 1981 injury at Easley did not cause work‑related disability, or evidence eliminating all reasonable possibilities that the disability is work‑related.   Nowhere else in the record of this case can we find substantial evidence, meeting the standards laid out by the court in DeYonge, rebutting the presumption of compensability against Easley.  We must conclude the presumption has not been rebutted, and Easley is liable for workers’ compensation benefits to the employee under the last injurious exposure rule.
 

We found the employer liable for all benefits due the employee after October 8, 1981.  We ordered Easley to pay PTD at benefits in the amount of $357.00 per week, medical benefits and related transportation, and interest.  We also ordered Easley to pay the employee $59,475.00 in attorney fees under AS 23.30.145(b) or statutory minimum fees under AS 23.30.145(a), whichever is greater, and $3,447.32 in legal costs.  

The employer timely appealed our September 28, 2000 decision and order, and filed a motion for a stay on October 12, 2000.  In a November 13, 2000 Order
 in case number 3AN-00-3734 CIV, the Honorable Elaine Andrews stayed our decision and order, except for ongoing medical benefits and ongoing PTD benefits, and required the employer to post a supersedeas bond.  The employer paid ongoing PTD benefits, but refused to pay statutory minimum attorney fees on those benefits.  The employee filed a claim for those attorney fees.  In our March 5, 2001 interlocutory decision and order,
 we found we have no jurisdiction to modify Judge Andrews' November 13, 2000 order, and denied the employee’s claim for attorney fees.

In lieu of the supersedeas bond ordered by the court, the employer filed a corporate guarantee on January 19, 2001, which the Superior Court approved on February 15, 2001, granting the stay.  The employee petitioned for review of that order, and on July 17, 2001, the Alaska Supreme Court vacated the order accepting the guarantee, and remanded it for the posting of surety or rescission.  On July 23, 2001, the Superior Court ordered the posting of a bond by August 17, 2001.  The employer posted bond on August 13, 2001, and the Honorable Michael Wolverton approved the bond and ordered the stay.

The employer filed a Petition for Social Security Offset on February 9, 2001; a Petition for Modification and Offset re: Permanent Total Disability Benefits Paid Pursuant to 1979 Settlement on March 20, 2001; and a Petition For Modification and Dismissal on April 4, 2001; all requesting to modify or offset the amounts ordered in our September 28, 2000 decision and order.

We heard the employer’s petitions to modify and offset on August 7, 2001.  In our August 22, 2001 decision and order,
 we found no basis under AS 23.30.130 on which to modify our September 28, 2000 decision and order.  We found no grounds on which to act in the face of the court's stay and the pending decision of the court.  We additionally found that, if we had a basis on which to proceed, we would deny and dismiss Easley’s petitions on their legal merits.  Accordingly, we declined to act on any of the employer’s three petitions.

The employer appealed our August 22, 2001 decision and order, in addition to its appeal of September 28, 2000 award of benefits to the employee.  On July 22, 2005, In George Easley Co. v. Estate of Lindekugel,
 the Alaska Supreme Court affirmed our September 28, 2000 award of benefits to the employee,  and our August 22, 2001 dismissal of the employer’s petitions to modify and offset the award. 

Subsequent to the employee’s death, the employee’s wife continued to pursue his claims as the representative of his estate.   On February 13, 2003, the employee filed a Workers’ Compensation Claim for denied medical treatment related to a fall on January 8, 2001.  The employer controverted that claim on March 4, 2003.  On November 18, 2005, the employee filed a Workers’ Compensation Claim for penalties under AS 23.30.155(e) and AS 23.30.155(f), interest, and related benefits.  In a prehearing conference on May 3, 2006, the employee’s claims were set for hearing on September 6, 2006.
  The issues for hearing were identified as medical benefits, penalties, interest, attorney fees, and legal costs.
  The employee identified 71 medical summaries filed between October 20, 1983 and October 11, 2001.
 

The employee filed a Fee / Cost Affidavit on August 30, 2006, itemizing 111.2 hours of attorney time from September 8, 2000 through August 30, 2006.  The fees are initially billed at a rate of $175.00 per hour.  At January 31, 2001, the rate increased to $200.00 per hour.  At February 22, 2002, the rate increased to $225.00 per hour;  and at August 13, 2004, the rate increased to $250.00 per hour.  The itemized attorney fees totaled $23,567.50.  The affidavit itemized $417.73 in legal costs. 

In the hearing on September 6, 2006, the employee provided a comprehensive identification of the employee’s work-related medical care and prescriptions from the medical record.
  This itemized treatment, providers, dates, and amounts billed, for care related to the employee’s work injury between October 8, 1981 and February 2, 2001.
  This itemization totaled $218,037.54.
  The itemization showed the employee had paid $29,509.63 of the medical bills himself.
  The employee specifically identified $13,686.26 in unreimbursed medical bills paid by the Veterans Administration (“VA”) related to treatment of the employee’s work condition.
  Additionally, the employee’s wife testified the employee’s fall and medical treatment on January 8, 2001, had been caused by his work-related back spasms.  

At the hearing, and in his brief, the employee argued he has filed and served the medical records and billings for treatment related to his 1981 work injury, and those bills should be paid or reimbursed.  He argued this should include treatment for his January 8, 2001 slip and fall.  The employee noted that in our September 28, 2000 decision and order, we found the medical record of several of the employee’s treating physicians raised the presumption of compensability of the employee’s claim, and that the record, as a whole, did not contain substantial evidence to rebut the presumption.  He argued the employer’s continuing controversion of the claim was not supported by any substantial medical evidence after Dr. Voke’s March 4, 2000 affidavit and fourth deposition.  For this reason, the continuing denial of the employee’s benefits was not in good faith, and penalties under AS 23.30.155(e), under the Alaska Supreme Court’s rationale in Harp v. Arco Alaska, Inc.

The employee also argued the employer did not obtain a timely or retroactive stay of our September 28, 2006 decision and order awarding benefits. He argued the Superior Court stay was contingent, and the employer failed to comply with the conditions, and so the stay was not in effect when the benefits came due under our award.  He argued the condition for the stay, a supersedeas bond, was not met until August 13, 2001, and the stay was never made retroactive.  Because the employer did not have an effective stay, and because it failed to pay the awarded benefits when they came due, he argued a penalty is due under AS 23.30.155(f).   He requested interest, attorney fees, and legal costs.  

At the hearing, the employer produced evidence that it had paid $12,502.66 in medical benefits to various providers.  It asserted it had reimbursed the employee $37,328.85 for various out-of-pocket payments, as well as interest.  Paralegal assistant Patrick Carnahan testified concerning 95 hours he spent attempting to locate the employee’s medical providers and identify medical bills due.  He identified the providers paid, but noted that several providers were retired (and without billing records), unlocatable, or deceased, and payments could not be made..  The employer produced two Medicare lien settlement offer letters,
 indicating the employer repaid Medicare $57,287.46.  

At the hearing, and in its brief, the employer argued that under the Court’s rationale in Harp when an employer controverts in reliance on responsible medical opinion or conflicting medical opinion, the employer is protected from a penalty.  Although Dr. Voke’s testimony changed over time, It argued Dr. Voke’s opinion in 1982 was substantial evidence to support the controversion, and no penalty can be imposed under AS 23.30.155(e).  It additionally argued the AS 23.30.155(e) penalty should have been raised by the employee in the 2000 hearing.  

The employer argued it timely requested a stay, which was granted initially, and finally modified by the unconditional stay of September 24, 2001, should apply nunc pro tunc, to the timely request.  It also argued we recognized the effectiveness of the stay in our March 5, 2001 decision and order refusing to award attorney fees.  Therefore, it argued, no penalties should be awarded under AS 23.30.155(f).

The employer argued the employee failed to adequately enumerate the medical costs claimed.  It argued the employee has the burden to produce the medical bills and some evidence linking the bills to the work injury.  In the absence of specific, unpaid medical bills, it argued we should decline to award additional benefits under AS 23.30.095(a).  It asserted it has paid the medical bills for the employee’s January 8, 2001 slip and fall, and is no longer disputing that issue.  It argued the employee’s claims should be dismissed.

The employer asserted it had inadvertently paid out $13,030.89 in attorney fees to the employee, in excess of what the employee had actually accrued as statutory minimum attorney fees under AS 23.30.145(a).  The employer argued this amount is a credit against any additional fees that might be awarded 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
MEDICAL BENEFITS 

AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....

The vast majority of the medical records for which the employee now claims payment were in the employee’s file on September 7, 2000, when we closed the record for our September 28, 2000 decision and order.  Based on our examination of that medical record, we awarded the employee the medical benefits he then claimed.  Our September 28, 2000 award was affirmed by the Alaska Supreme Court on July 22, 2005.  We do not have authority to decide or act in a way contrary to a decision by the Alaska Supreme Court, or the superior courts.
  The Court’s decision is the controlling law of the case.
  Accordingly, we find that the medical records we reviewed at the time of our September 2000 award are compensable.  

We have additionally reviewed the medical records since our September 7, 2000 hearing, and we find those records are all linked in a substantial way to the employee’s 1981 work injury.  The Alaska Supreme Court held in Meek v. Unocal Corp. "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
 To make a prima facie case, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Also, a substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  In Municipality of Anchorage v. Carter,
 the Alaska Supreme Court held the presumption of compensability under AS 23.30.120(a) also specifically applies to claims for medical benefits.  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under subsection .095(a).
   Accordingly, we find the presumption of compensability has been raised for the employee’s medical benefits following 

For the question of the work-relatedness of the employee’s medical treatment, there are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work‑related disability; or (2) eliminating all reasonable possibilities that the treatment is work‑related.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  

The employer does not argue that any of the claimed treatment is unrelated to the employee’s work, unreasonable, or unnecessary.  Based on our review of the record, we find no substantial evidence indicating the medical treatment was not reasonable and related to the 1981 work injury.  We conclude the presumption is not rebutted, and that the employee is entitled to the claimed medical benefits.

Even if we could find the presumption rebutted, we would find the overwhelming preponderance of the evidence in the available record shows the employee’s claimed medical benefits were reasonable and necessary for treatment of his work injury and that injury’s complications.
  We conclude that the claimed medical care is work-related and compensable.

Based on our review of the record, we find the employee has identified a total of $218,037.54 in medical benefits for treatment necessitated by his work injury.  Also based on our review of the record, we find the employer has paid $12,502.66 directly to the medical providers.  We find the employer has reimbursed Medicare $57,287.46 of the work-related treatment provided by that agency.  We also find the employer has reimbursed the employee $29,509.63 in out-of-pocket payments for work injury related treatment.  We find the employer has paid a total of $99,299.75 in medical benefits.

We note that the employer has provided substantial evidence that a number of the employee’s providers were retired, without billing records, unlocatable, or deceased, and that many payments may not be able to be made because of sheer passage of time.  Nevertheless, the employee was entitled to these medical benefits under AS 23.30.095(a), and the employer remains liable for them.  We specifically note the payment of $13,686.26 of this treatment by the VA, and we order the employer to reimburse the VA for those payments.  

II
PENALTIES UNDER AS 23.30.155(e)

At the time of the employee’s injury, AS 23.30.155(e) provided, in part:

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid.  Subsequent compensation shall be paid in installments, every 14 days . . . .

(d) If the employer controverts the right to compensation the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death.

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 20 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.

The Alaska Supreme Court held in Harp v. Arco Alaska, Inc.
, that an employer or insurer must have specific evidence for a good faith controversion:  

A controversion notice must be filed in good faith to protect an employer from imposition of a penalty.... For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.

Because the employer in Harp did not have substantial evidence to support its controversion, the Court found the controversion was not in good faith, and that a penalty was due under AS 23.30.155(e).
  In Bailey v. Texas Instruments Inc.,
 the Alaska Supreme Court held that the opinion of a medical witness can provide substantial evidence sufficient to allow an employer to prevail at hearing, if uncontradicted, and that such an opinion is substantial evidence
 to support a controversion in good faith.
  

Although Dr. Voke initially ascribed the employee’s ongoing disability to his 1977 injury, he changed his opinion in his December 21, 1999 affidavit and his fourth deposition.  We find that in his affidavit, Dr. Voke explicitly recognized the employee’s injury at Easley as a substantial factor aggravating and accelerating the employee’s disability and need for additional treatment.  

We find that Dr. Voke originally ascribed liability to the employee’s work with Flour, based on his mistaken belief that permanent total disability could only be assessed once.  Once the Alaska Supreme Court corrected Dr. Voke’s (and our) misunderstanding on that legal point in its 1999 decision, he assigned the disability to the subsequent work with the employer.  As noted in our 2000 decision, nowhere in Dr. Voke’s testimony or records can we find affirmative evidence showing that the employee’s 1981 injury with the employer did not cause work‑related disability, or nor can we find evidence eliminating all reasonable possibilities that the disability is work‑related.   Nowhere else in the record of this case can we find substantial evidence, meeting the standards laid out by the court in DeYonge, rebutting the presumption of compensability against the employer.

Because Dr. Voke’s original opinion was based on a rationale which was flatly rejected in the Alaska Supreme Court in 1999, we must find the employer no longer had substantial evidence on which to base a continuing denial and controversion of the employee’s benefits.    We must conclude the employer’s controversion was not supported by substantial evidence after Dr. Voke’s December 21, 1999 affidavit, and the controversion after that date was not maintained in good faith.  Under the Court’s rationale in Harp, we find that the employer’s controversion no longer protected the employer from penalties under AS 23.30.155(e) after that date.  We conclude the employee is entitled to a penalty of 20 percent under AS 23.30.155(e) on all benefits not paid timely after December 21, 1999. 

II
PENALTIES UNDER AS 23.30.155(f)

At the time of the employee’s injury. AS 23.30.155(f) provided:

(f)  If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 20 percent of it, which shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award is had as provided in AS 23.30.125 and an interlocutory injunction staying payments is allowed by the court.

At the time of the employee’s injury. AS 23.30.125 provided, in part:

(a)  A compensation order becomes effective when filed in the office of the board as provided in AS 23.30.110 and, unless proceedings to suspend it or set it aside are instituted as provided in (c) of this section, it becomes final on the 31st day after it is filed.

. . . . 

(c)  If not in accordance with the law, a compensation order may be suspended or set aside, in whole or in part, through injunctive proceedings in the superior court brought by a party in interest . . . .

In the instant case, on October 12, 2000, the employer instituted injunctive proceedings to suspend and set aside our September 28, 2000 decision and order, requesting a stay of payment of the award, pending the resolution of the appeal.  AS 23.30.155(f) requires that a penalty becomes due unless the awarded benefits are paid, or a motion for a stay is filed, within 14 days following the date of the decision and order.  In the instant case, the employer filed the motion for stay on the 14th day after the filing of our decision and order. 

The Superior Court granted the stay on past benefits, but ordered the payment of ongoing benefits in an order on November 13, 2000.  Although the bonding question was in flux through the permutations of the various judicial orders, we find this stay was never rescinded until the employer posted the supersedeas bond on August 13, 2001, completing the court’s requirements.  We find the court’s stay partially granted the employer’s request, that is, it issued an order to prevent the past benefits from becoming due, pending resolution of the appeal.  Accordingly, we find the court’s order was retroactive, nunc pro tunc,
 to the date of the filing of the motion for stay.

We find the stay of the past benefits awarded in our September 28, 2000 decision and order was retroactively applied by the court to October 12, 2000, preventing penalties from accruing under AS 23.30.155(f).  We must deny the employee’s claim for these penalties.

IV.
INTEREST

8 AAC 45.142 provides, in part:

(a)
If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b)
The employer shall pay interest

. . . .


(3) on late-paid medical benefits to

(A) The employee…if the employee has paid the provider…or

(B) To an insurer, trust, organization , or governmental agency, if the insurer, trust, organization , or governmental agency has paid the provider …

(C) To the provider if the medical benefits have not been paid.

At the time of the employee’s injury, our regulation at 8 AAC 45.142 required the payment of interest at a statutory rate of 10 percent per annum, as provided at AS 45.45.010, from the date at which each installment of compensation, including medical compensation, is due.
  The Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
  Accordingly, we will award interest to the employee, in accord with AS 23.30.155(p) and 8 AAC 45.5142, on all unpaid benefits awarded by this decision, from the dates on which those benefits were due. 

V.
ATTORNEY FEES AND LEGAL COSTS 

AS 23.30.145 provides, in part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation. . . .

 (b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  In this case, we find the payment of the medical benefits claimed by the employee, was resisted by the action of the employer.
  The employee seeks an award of attorney's fee and legal costs under AS 23.30.145.  We have awarded the employee claimed benefits.  Consequently, we can award fees and costs under AS 23.30.145.
  

Subsection 145(a) provides the minimum amount of attorney fees we can award.  Subsection 145(b) requires the award of attorney's fee to be reasonable.  The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  We consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for the successful prosecution of a claim.
    

In light of these factors, we have examined the record of this case. In our September 28, 2000 decision and order, we awarded the employee statutory minimum attorney fees under AS 23.30.145(a), and we here affirm that award.  We have in this decision awarded the employee medical benefits in the amount of $218,037.54, along with penalties under AS 23.30.155(e) and interest.  We award statutory minimum attorney fees on these benefits.

We note that the employee’s counsel would have been entitled to the statutory minimum fees automatically, based on his efforts leading to our September 28, 2000 decision and order.  The employee retained his attorney to pursue additional benefits awarded in this decision and order, and we conclude he is entitled to an additional, reasonable fee under AS 23.30.145(b).  The employee filed an affidavit of attorney fees and legal costs, itemizing a total of 111.2 hours of attorney time from September 8, 2000 through August 30, 2006, at an hourly rate varying from $175.00 to $250.00 per hour.  The itemized attorney fees totaled $23,567.50.  The affidavit itemized $417.73 in legal costs. 

We note we have found the maximum claimed hourly rate reasonable for counsel in other, recent cases,
 based on expertise and years of experience.  Having considered the nature, length, and complexity of the services performed, the resistance of the employer, and the benefits resulting to the employee from the services obtained, we find the total claimed fees and costs are reasonable for the successful prosecution of this claim.
  We will award these fees and costs under AS 23.30.145(b). 

ORDER

1.
The employee is entitled to the claimed medical benefits from the employer, under AS 23.30.095(a), in accord with the terms of this decision.

2.
 The employee is entitled to a penalty under AS 23.30.155(e), for all benefits not timely paid following December 21, 1999.

4. 
The employee’s claim for penalties under AS 23.30.155(f) is denied and dismissed.

5.
The employee is entitled to a statutory minimum attorney fee under AS 23.30.145(a) on all benefits awarded in this decision.  The employee is also entitled to an additional attorney fee of $23,567.50 under AS 23.30.145(b), as well as legal costs totaling $417.73.  


Dated at Anchorage, Alaska this 6th day of October, 2006.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,






    
Designated Chairman







____________________________                                






Linda F. Hutchings, Member







____________________________                                  






John A. Abshire, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Alaska Workers’ Compensation Appelas Commission.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOHN H. LINDEKUGEL employee / applicant; v. EASLEY, GEORGE W. CO., employer, and PROVIDENCE WASHINTON INSURANCE CO., insurer / defendants; Case Nos. 198101012; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6th day of October, 2006.

                             

   _________________________________

      







Jean Sullivan, Clerk
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