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ALASKA WORKERS' COMPENSATION BOARD

       P.O. Box 115512
Juneau, Alaska 99811-5512

	GARY D. WILLIAMS, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

TURN MOUNTAIN TIMBER LLC,

                                                  Employer,

                                                   and 

ALASKA TIMBER INS. EXCHANGE,

                                                  Insurer,

                                                     Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200019305
AWCB Decision No. 06-0279

Filed with AWCB Juneau, Alaska

on October 12, 2006


On September 12, 2006, the Alaska Workers’ Compensation Board (“Board”), at Juneau, Alaska, heard the employee’s claim for permanent partial impairment (“PPI”) benefits in excess of 14%, medical benefits, and temporary total disability (“TTD”) benefits from October 24, 2001, the date of medical stability.  The Board also heard the employee’s appeal of the Reemployment Benefits Administrator (“RBA”) determination that he was non-cooperative with his reemployment plan.  The employee appeared pro se.  Adjuster Pamela Scott represented the employer and its insurer (“employer”).  The Board closed the record at the conclusion of the hearing.


ISSUES
1.
Is the employee entitled to further PPI benefits?

2.
Is the employee entitled to further TTD benefits?

3.
Is the employee entitled to further medical benefits?

4. Did the RBA abuse his discretion by finding that the employee was non-cooperative with his reemployment plan?


SUMMARY OF THE EVIDENCE
The employee, while working for the employer as a chaser, was hit by a haul-back cable, injuring his left shoulder, elbow and knee.
  The employee accepted compensability of the claim.  The employee sought immediate medical care in Juneau, where Alan Gross, M.D., diagnosed a patellar tendon rupture.  Dr. Gross surgically repaired the rupture on October 12, 2000.
  Following his surgery, the employee underwent follow-up care with Dr. Gross.

The employee began physical therapy in December 2000.  In January 2001, Dr. Gross diagnosed the employee with ligament instability and opined that the employee might require further knee reconstruction.
  After the employee continued to have instability in his knee, Dr. Gross referred him to David McGuire, M.D.

Dr. McGuire evaluated the employee on March 1, 2001, and opined that he had an anterior cruciate ligament (“ACL”) tear and anterolateral rotatory instability.
  He recommended arthroscopic surgery, and opined that it was difficult to determine when the employee tore his ACL.  Dr. McGuire performed arthroscopic surgery on March 27, 2001.
  Following the arthroscopic surgery, Dr. McGuire noted improvement in the employee’s condition.

The employee continued to treat with Dr. McGuire, who released the employee from work until June 11, 2001.  On that date, Dr. McGuire released the employee to return to modified work, but with restrictions on lifting, climbing stairs, squatting, kneeling, jumping, climbing or running.
  Dr. McGuire continued the modified work release until October 23, 2001, when he found the employee’s condition medically stable.  He further opined that the employee would not be able to return to work at the job held at the time of injury.

Ross Brudenell, M.D., Locum Tenens for Dr. McGuire, performed a PPI rating evaluation on January 8, 2002.  Dr. Brudenell assessed a 14% whole person impairment rating.  In addition, Dr. Brudenell recommended that the employee undergo a series of Synvisc injections in Juneau.

The employer requested an eligibility evaluation for reemployment benefits on October 26, 2001.  Rehabilitation Specialist J.R. Wyatt performed the eligibility evaluation, and recommended that the employee be found eligible for reemployment benefits.
  On February 21, 2001, the RBA found the employee eligible for reemployment benefits.
  The employee selected Rehabilitation Specialist Sue Roth to develop a reemployment plan.

Specialist Roth wrote to the RBA on August 13, 2002, indicating that she needed further medical information.  She noted that the employee was scheduled to have a physical capacities evaluation.  On August 16, 2002, John Bursell, M.D., performed a physical capacities evaluation.  After reviewing the job descriptions for positions in the employee’s ten-year work history, Dr. Bursell opined that the employee lacked the physical capacities to return to any of those positions.  However, Dr. Bursell opined that the employee could work as an administrative clerk, although he clearly did not wish to do so.

After reviewing the results of the PCE, Specialist Roth developed a plan to return the employee to work as General Office Clerk.  She recommended that he begin the plan on September 30, 2002.  She noted, however, that the employee did not wish to pursue the plan, but wanted to do commercial fishing.  Specialist Roth noted that “Mr. Williams does not want to garner computer skills, but wants to do commercial fishing, but since that occupation is not in his physical capacities and specialist can not endorse a self-employment plan, specialist has written a plan to return him to remunerative employment within the shortest period of time.”
  Dr. Bursell approved the job analysis for this vocational goal.

The employer and Specialist Roth signed the plan, but the employee refused to sign.  The employer requested that the RBA approve the plan, and he did so on September 13, 2002.  The employee did not participate in the approved plan.

On January 10, 2002, the RBA held a formal rehabilitation conference.  At the conference, the employee expressed that he wanted to train for a position in marine mechanics or log salvaging, and that he was not interested in pursuing the plan as developed.  In response, Specialist Roth noted that the employee had been interested in pursuing positions that were beyond his physical limitations.  She further noted that she had informed the employee of what he would need to do if he wished to pursue a self-employment plan, but that the employee had failed to follow up on her recommendations.  Finally, Specialist Roth noted that the employee had not appeared for classes, and had not contacted her since September 13, 2002.  The employer requested that the employee be found non-cooperative with his reemployment plan.
  The RBA found the employee non-cooperative from September 18, 2002 forward.

The employee did not timely appeal the RBA’s finding.  In April 2005, the employee wrote to the Division of Workers’ Compensation, stating that after the RBA’s finding, “I lost hope in getting help from the insurance carrier and attempted to earn a living in the fishing industry.”
  He subsequently filed an Affidavit of Readiness for hearing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
Where employment causes an injury or aggravates, accelerates or combines with a pre-existing condition to cause a disability, the injury is compensable and the employee is entitled to compensation and benefits.
  For an injury to be compensable, the employment must be a substantial factor in bringing about the disability.

The Alaska Workers’ Compensation Act (“the Act”) affords an injured worker the presumption that the benefits sought are compensable.
  However, the evidence needed to raise the presumption of compensability varies depending on the type of claim.  In cases with highly complicated medical issues, medical evidence is often necessary to raise the presumption.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment,
 or between a work-related injury and the existence of the disability.

The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment. Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
 Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability, or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee’s injury entitles him to compensation benefits.
  

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.


I.
PPI Benefits

Dr. Brudenell assessed a 14% whole person impairment rating.  Initially, the employer began biweekly payment of the rating while the employee was in the reemployment process.
  When the employee’s participation in the reemployment process ended, however, the employer paid the remainder of the rating in a lump sum.

No rating other than Dr. Brudenell’s has ever been assessed in this case.  Therefore, on the record presented to the Board, the Board finds that the employee has failed to produce any evidence that would establish a preliminary link between the employee’s claim for further PPI benefits and the injury, and that the employee is not entitled to further PPI benefits.


II.
TTD Benefits
The employee has requested TTD benefits from October 24, 2001 forward.  The Board finds that the employer has not paid time-loss benefits since October 23, 2001, based on Dr. McGuire’s finding that the employee was medically stable on that date..  However, the employer initiated biweekly PPI payments on October 24, 2001, due to the employee’s entering the reemployment process. 

Applying the presumption analysis set forth above, the Board does not weigh the credibility of the testimony during the first stage of the analysis and reviews the evidence in isolation.
  Based on our review of the evidence, we find that there is not a preliminary link between the employee’s work incident and need for disability benefits from October 24, 2001 forward.  No physician has released the employee from work since that time, and the employer began the appropriate payment of PPI benefits and initiated the reemployment process by requesting an eligibility evaluation.

Where the employee’s attending physician finds the employee medically stable, and there is no contrary medical evidence to that opinion, the employee’s lay testimony that he is unable to return to work is insufficient to attach the presumption of compensability.
  Here, Dr. McGuire, the employee’s attending physician found that the employee’s condition reached medical stability on October 23, 2001.  The employee has presented no evidence contradicting this opinion, other than his assertion that he does not believe his condition has resolved.  Therefore, the Board relies on Dr. McGuire’s opinion regarding medical stability.

The Board concludes that since the employee has not demonstrated a preliminary link between the work incident and the need for further TTD benefits, his request must be denied.


III.
Medical Benefits
The employee has requested further medical benefits.  However, at hearing the employer stated that that medical benefits related to the work incident had never been closed or controverted.  In its review of the evidence, the Board has not found any evidence of controversion, and only scant evidence that the employee has attempted to treat for his work injury since 2002.  Since the employer has not controverted further medical benefits, and asserted at hearing that these benefits remain open, the Board finds this point moot and denies the employee’s claim for medical benefits.


IV.
RBA Appeal
At hearing, the employee argued that he did not timely appeal the determination of non-cooperation because he was attempting to fish.  He further argued that the RBA had sent him the letter notifying him of the ten-day appeal period, but that his sister had signed for the letter and not given it to him until it was too late.  

Under the Act, an employee who disagrees with a finding of non-cooperation must appeal that finding within ten days of the decision.
  The Act does not provide for any exceptions, and the employee admitted that he failed to timely appeal the RBA’s decision.  As the employee did not event raise the issue of appealing the RBA’s decision until 2004, well beyond the ten-day appeal period, the Board denies his appeal.


ORDER
1.
The employee is not entitled to further PPI benefits.

2.
The employee is not entitled to further TTD benefits.

3.
The employee’s claim for medical benefits is denied as moot.

4.
The employee did not timely appeal the RBA determination of non-cooperation, and his current appeal is denied.

Dated at Juneau, Alaska on October 12, 2006.





ALASKA WORKERS' COMPENSATION BOARD






Krista M. Schwarting, Designated Chair






Richard Behrends, Member






Jay Rhodes, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of GARY D. WILLIAMS, employee/applicant v. TURN MOUNTAIN TIMBER LLC, employer;  ALASKA TIMBER INS. EXCHANGE, insurer/defendants;  Case No. 200019305; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, on October 12, 2006.






Gail Rucker, Adm. Supervisor
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