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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	LINDA S. DEAN, 

                                                   Employee, 

                                                     Petitioner,

                                                   v. 

FAIRBANKS NORTH STAR BOROUGH,

                              Self-insured Employer,

                                                      Respondent.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200406323
AWCB Decision No.  06-0281

Filed with AWCB Fairbanks, Alaska

on October 13th, 2006



On August 31, 2006, we heard the employee’s two petitions to reconsider AWCB Decision No. 06-0192 (July 18, 2006), denying the employee’s claim for additional benefits.  This is the employee’s third and fourth petitions.  We heard the employee’s second petition on the basis of the written record, in Fairbanks, Alaska.  The employee represented herself.  Assistant Borough Attorney Jill Dolan represented the employer.  We closed the record when we met to consider the petition on October 12, 2006.

ISSUE

Shall we reconsider or modify our July 18, 2006 decision and order, AWCB Decision No. 06-0192, in which we denied the employee’s claim for additional temporary total disability (“TTD”) benefits, medical benefits, transportation costs, penalties, interest, and a finding of frivolous and unfair controversion?


CASE HISTORY AND SUMMARY OF THE EVIDENCE

In a second decision and order on reconsideration, AWCB Decision No. 06-0249 (September 7, 2006), we discussed the evidence and the complex history of the employee’s claim:

In a Report of Occupational Injury or Illness,
 the employee indicated that she twisted her left ankle and lower back when she stepped into a hole while working as a park laborer for the employer on May 28, 2004.
  She saw John Joosse, M.D., on June 1, 2004, who noted that she had stepped into a hole at work, falling, twisting her ankle and hurting her back.
  He had X-ray’s taken, but noted the ankle was normal and the lumbar region had minor spondylosis.
  He diagnosed a left ankle sprain and mild low back strain.
  Dr. Joosse provided conservative care, and restricted the employee from work.
  On June 14, 2004, Dr. Joosse found the employee’s lumbar strain had resolved, and released her to light duty work.
  On August 11, 2004, Dr. Joosse found her ankle had resolved.
  He indicated the employee had recovered without impairment, and he released her to return to her work.
  Dr. Joosse reported the employee also had multiple somatic complaints, including dizziness, thick tongue, strangling sensation, blood being cut off from her brain, costochondritis, ear pain, and inability to breathe, but indicated he did not believe these complaints were related to her May 2004 injury, and that a number of the symptoms were non-physiologic.
  

. . . .

The employer accepted liability for the employee’s ankle and back injuries, providing medical benefits, TTD benefits from May 28, 2004 through June 17, 2004, then temporary partial disability (“TPD”) benefits beginning June 18, 2004.
  Based on Dr. Joosse’s August 11, 2004 report that the employee had fully recovered, the employer controverted the employee’s future benefits, on August 20, 2004.
  The employee filed a Workers’ Compensation Claim form on September 21, 2004, claiming TPD benefits, medical benefits, transportation costs, a compensation rate adjustment, penalty, interest, unfair and frivolous controversion, attorney fees and costs.
  

In a prehearing conference on May 9, 2006, the employee’s claims were amended to include TTD benefits following August 25, 2004, medical benefits for injury to her neck, brain, eyes, ears, jaw, left foot, sinuses, left hip, tongue, both knees, and both shoulders.
  She additionally claimed penalties, interest, transportation expenses, and a frivolous and unfair controversion of her benefits.
  The employee’s claims were set for hearing on July 13, 2006.

. . . .

In the hearing on July 13, 2006, the employee testified her fall and blow to her head was so traumatic that her head was partially knocked off her spine, and that the blood supply to her brain was cut off for two months.  She testified Dr. Evans referred her to Dr. Victorino for him [to] restore the blood flow to her brain by chiropractic adjustments.  She testified she only mentioned the ankle and low back trauma in the injury report to the employer because she was so severely injured that she could not think clearly. She testified that she did not tell Dr. Joosse of her other complaints because he was an orthopedic physician.  She testified she has dead nerves in her ear from the blow to her head, and that her vision decreased “30 points” following the injury.  She testified her shoulder needs surgery, and that her chest pains had been masked by the Aleve she took following her accident.  She testified the physicians at the Fairbanks Eye Clinic that her cataract problems were aggravated by her head injury, and the employer should pay for the surgery.  She testified the blow to her head broke free pieces of the webbing in her retinas, which now result in black spots.  She testified the blow to her head “blew out” her jaw, and she needs surgery to transplant fat tissue from her abdomen into her jaw joint.  She testified her left foot did not heal properly, both knees were damaged in the fall, and her neck ligaments were damaged.  She testified she now suffers bursitis in her hip.  Because the trauma to her head cut off the blood supply to her brain for two months, she testified she needs to be evaluated by a psychologist.  She testified that she now needs transportation and home care because of her injuries.  She testified her sinuses have recently improved, but wishes to preserve the claim for that condition.

. . . .

In the hearing, the employee’s supervisor, Robert Arnold, testified he witnessed her work injury in May 2004.  He testified his crew was removing riprap rocks from beneath a bridge that day, in order to create a level, mowable area.  He testified that just before break time, he turned to the employee to hand her a shovel, when she collapsed, landing on her right hip and right elbow.  He testified she did not teeter and fall over, but simply went straight down.  He testified her head did not strike the ground.  He testified she may have been standing on the edge of one of the shallow holes from the removed stones, and slipped, twisting her ankle, but he is not certain.  He testified one of the crew members offered to help her get up, but she got up and walked to the truck, and Mr. Arnold took his crew back to the office for their break.  He testified that at some point during the break, the employee came in and completed an accident report. . . .  

In AWCB Decision No. 06-0192 (July 18, 2006), we found Mr. Arnold’s testimony concerning the employee’s work accident credible and consistent with the employee’s Report of Occupational Injury or Illness, the history taken by Dr. Joosse following the accident, and with Dr. Joosse’s examination.  We found the employee collapsed to the ground, landing on her right buttock and elbow, and did not strike her head or suffer a traumatic blow to her torso.  We found the employee’s hearing testimony concerning her work injury inconsistent with her initial reports to the employer and to her physician, and not credible.  Although several of her physicians attribute several of the employee’s claimed condition to her work accident, we found these physicians were relying on the history provided by the employee.  We found the preponderance of the medical evidence, especially the reports and opinions of Dr. Joosse, show that the employee suffered only temporary injury to her ankle and lower back as a result of the May 28, 2004 accident, which fully resolved without permanent impairment or disability by August 11, 2004.  We found the employee’s other medical conditions did not arise from, and were not aggravated by, her May 28, 2004 work injury.  We concluded these medical conditions are not compensable, and we denied the employee’s claim for additional medical benefits, TTD benefits, penalties, and interest.  We found the employers’ controversion of those benefits were not frivolous and unfair.
  

On July 31, 2006, the employee filed a Petition for Reconsideration under AS 44.62.540 and 8 AAC 45.050 of our July 18, 2006 decision and order,
 requesting that we reconsider AWCB Decision No. 06-0192.  In her petition, the employee asserted her former supervisor’s testimony about how her accident happened was not true.  She asserted that she did not tell Dr. Joosse that she had “stepped in a hole,” but the nurse wrote that in Dr. Joosse's initial report.  She disputed Dr. Joosse's opinions and records.  She argued she never healed from her fall at work.  She reasserted her arguments from the July 13, 2006 hearing.   On August 9, 2006, the employee filed a brief written argument, asserting her supervisor had only been present for 15 minutes during the day of her work injury, and that his testimony could not have been accurate.   

In our decision on reconsideration, AWCB Decision No. 06-0228 (August 18, 2006), we found that none of the evidence or argument provided by the employee in her petition and associated filings was substantially different from that offered by her in the hearing on July 13, 2006.
  We denied the reconsideration request, and affirmed our July 18, 2006 decision and order.

On August 21, 2006, the employee filed an appeal of AWCB Decision No. 06-0192 (July 17, 2006) with the Alaska Workers’ Compensation Appeals Commission (“AWCAC”).  The AWCAC served us with a courtesy copy of an AWCAC Docket Notice, assigning an Appeal No. 06-020, but indicating certain required materials had not yet been filed.  

On August 29, 2006, the employee filed a second Petition for Reconsideration under AS 44.62.540 and 8 AAC 45.050 of our July 18, 2006 decision and order, AWCB Decision No. 06-0192.
  In her petition, the employee asserted that after her work injury she first filled out “FIRST AID ONLY FORM,” but that the “one that counts is the ‘Report of Occupational Injury or Illness” form.  The employee attached a copy of a Big Dipper Employee First Aid Injury / Incident Report, signed by the employee and her supervisor, and dated May 25, 2004.  This report indicated the employee “stepped on uneven ground and turned at the same ground [sic]” and suffered a “sprain or twisted ankle.”
  The employee also attached a sheaf of medical records, which she ascribed to treatment for her work injury, as well as a statement from the employee’s friend, Ted Christensen, that the employee was in no shape to give a report of occupational injury.

In our second decision on reconsideration, AWCB Decision No. 06-0249 (September 7, 2006), we again found no new or substantially different evidence.
  We denied the reconsideration request, and re-affirmed our July 18, 2006 decision and order.

The employee filed a third Petition for Reconsideration under AS 44.62.540, dated September 6, 2006, concerning our July 18, 2006 decision and order, asserting she had many diagnosed and undiagnosed injuries from which she had not recovered.
  The employee asserted she is not able to return to her previous work.
  

On September 7, 2006, the employee also filed a letter, “to Whom It May Concern,” indicating the employee was leaving Alaska to obtain a number of forms of medical care, including at least four surgeries.
  She indicated she may be gone longer than the coming winter, and requested a stay on all her litigation, except her petition for reconsideration.

The employee filed a fourth Petition, dated September 21, 2006, concerning our July 18, 2006 decision and order, asserting Dr. Joosse should not be considered her treating physician, or in the alternative, should be considered only one of her treating physicians.
  The employee asserted we should consider the medical evidence from her other treating physicians.
  She argued the testimony of her supervisor was not credible.
  The employee’s petition did not indicate whether she was requesting reconsideration under AS 44.62.540 or modification under AS 23.30.130.  The employer filed an Answer, arguing the time for reconsideration had run.
 

We closed the record to consider the employee's third and fourth Petitions when we next met, on October 12, 2006.  We here issue a written decision and order to decline jurisdiction, and to avoid interference with the employee’s appeal of our July 18, 2006, final decision and order. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
RECONSIDERATION

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

The employee filed her third Petition for Reconsideration  of our July 18, 2006 decision and order on September 7, 2006.  Because this petition was filed more than 30 days after the decision was issued, we do not have jurisdiction to reconsider the decision under AS 44.62.540.  Accordingly, we must deem the Petition for Reconsideration denied, as a matter of law.

II.
THE EMPLOYEE’S FOURTH PETITION
In general, we do not have authority to decide or act in a way contrary to a decision by the Alaska Supreme Court, the superior courts,
 or the Alaska Workers’ Compensation Appeals Commission.
  An appeal suspends our jurisdiction concerning the questions raised by an appeal, we have continuing jurisdiction over only those matters that would not conflict with the exercise of the court’s, or appeal commission’s, jurisdiction.
  Because the appeal commission and courts lack jurisdiction to make an initial determination of entitlement to benefits under the Alaska Workers’ Compensation Act, we bear the responsibility to decide issues of compensability, and reimbursement.
  Once the courts have taken an appeal, the court’s decision is the controlling law of the case.
  In the case before us, the employee has appealed our July 18, 2006 final decision and order to the Alaska Workers’ Compensation Appeals Commission under AS 23.30.125(c), where it is presently pending.  We find no basis to exercise jurisdiction over our final decision, pending the appeal.  Accordingly, we decline to alter the terms of AWCB Decision No. 06-0192 (July 18, 2006), and we must deny and dismiss the employee’s September 21, 2006 Petition.

ORDER
1.
Under AS 44.62.540, we do not have jurisdiction to alter our July 18, 2006 decision and order, AWCB Decision No. 06-0192, in which we denied the employee’s claim for additional TTD benefits, medical benefits, transportation costs, penalties, interest, and a finding of frivolous and unfair controversion.   We deny and dismiss the employee’s September 6, 2006, Petition for Reconsideration.

2.
Under AS 23.30.125(c), we deny and dismiss the employee’s September 21, 2006 Petition, for lack of jurisdiction.
3.
AWCB Decision No. 06-0192 (July 18, 2006) remains in effect, and is final.


Dated at Fairbanks, Alaska this 13th day of October, 2006.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,  Designated Chairman







____________________________                                






Chris N. Johansen, Member







Not available for signature                                







Damian J. Thomas, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of LINDA S. DEAN employee / petitioner; v. FAIRBANKS NORTH STAR BOROUGH, self-insured employer / respondent; Case No. 200406323; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on October 13th, 2006.

      

Kelley J. DeGabain, Admin. Clerk III
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� Report of Occupational Injury or Illness, signed by the employee on June 1, 2004.


� The employee’s file contains numerous medical records related to the evaluation and treatment of a wide variety of conditions by a large number of physicians.  In this decision we will address only those reports needed to resolve the disputed issues.


� Dr. Joosse medical chart notes, June 1, 2004.


� Id.


� Id.


� Id.


� Dr. Joosse medical report, June 14, 2004.


� Dr. Joosse medical report, August 11, 2004.


� Id.


� Id. 


� Compensation Report, June 30, 2004.


� Controversion Notice, dated August 20, 2004.


� Workers’ Compensation Claim, dated September 9, 2004.


� Prehearing Conference Summary, May 9, 2006.


� Id.


� Id.


� Id. at 10, 11, 13.


� Petition dated July 24, 2006.


� AWCB Decision No. 06-0228 (August 18, 2006), at 9.


� Id.


� Petition not dated.


� Big Dipper Employee First Aid Injury / Incident Report, May 25, 2004.


� AWCB Decision No. 06-0249 (September 7, 2006), at 2-5.


� AWCB Decision No. 06-0249 (September 7, 2006), at 6.


� Id.


� Additional to [sic] Petition for Reconsideration, filed September 7, 2006.


� Id.


� Letter To Whom It May Concern, dated September 6, 2006.


� Id.


� Petition filed September 27, 2006.


� Id.


� Id.


� Answer dated October 2, 2006.


� Vetter v. Wagner, 576 P.2d 979, 980-981 (Alaska 1978).


� AS 23.30.008(a).


� Fischback v. Moore, 407 P.2d 174, 176 (Alaska 1965).


� See, e.g., Robles v. Providence Hospital, AWCB Decision No. 96-0432 (November 14, 1996), aff’d Robles v. Providence Hospital, 988 P.2d 592 (Alaska 1999); AS 23.30.110; AS 23.30.125(c).


� Vetter, 576 P.2d at 980-981.
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