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ALASKA WORKERS' COMPENSATION BOARD

         P.O. Box 115512
Juneau, Alaska 99811-5512

	PAUL J. MAHONEY, 

                                                  Employee, 

                                                     Petitioner,

                                                   v. 

TRIDENT SEAFOODS CORPORATION,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                 Insurer,

                                                   Respondents.
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	FINAL DECISION AND ORDER

AWCB Case No.  200127509
AWCB Decision No.  06-0283

Filed with AWCB Anchorage, Alaska

on October 17, 2006


On September 5, 2006, at Anchorage, Alaska the Alaska Workers’ Compensation Board (Board) heard the employee’s workers’ compensation claim appealing the Reemployment Benefits Administrator's (“RBA”) finding that, under a AS 23.30.041(n), that the employee was non-cooperative.  The employee represented himself.   Attorney Nina Mitchell represented the employer and insurer.  The record closed at the hearing’s conclusion


ISSUES
1. Did the RBA abuse his discretion when he concluded the employee was noncooperative under AS 23.30.041(n)?

2. Was the employee’s appeal of the RBA’s decision timely under AS 23.30.041(o)?

3. If the employee’s appeal is considered timely, did the RBA abuse his discretion when he concluded, under AS 23.30.041(n) that the employee was non-cooperative?

4. Should the Board direct the employee to sign the medical releases sought by the employer.


SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to the facts necessary to decide the limited issues outlined above.  In addition, we incorporate by reference the facts as detailed in our earlier decisions, Mahoney v. Trident Seafoods, AWCB Decision No. 03-0001 (January 2, 2003) (Mahoney I) and Mahoney v. Trident Seafoods, AWCB Decision No. 04-0221(September 16, 2004) (Mahoney II).  

The employee worked for the employer as a construction manager in 2001.  While traveling to the employer’s plant in Akutan, Alaska, from his home in Dutch Harbor, the employee was involved in an altercation with a co-worker and fractured his left arm/wrist on October 27, 2001.  The employee proceeded to Akutan, reported the altercation to his supervisor, and sought medical treatment several days later.  Ultimately, the employee sought treatment in Anchorage, and returned to his job with the employer in Akutan shortly thereafter.  We defer to the summary in Mahoney I for a detailed summation of the medical facts.  

In our decision in Mahoney I, we found the employee suffered a compensable injury when he broke his left wrist in an altercation while en route to Akutan.  After our decision, the employee sought additional medical treatment with Stephen Tower, M.D., on March 12, 2003.  The employee’s left arm/wrist did not set or heal properly, and the wrist had to be operated on and reset a second time.  After surgery to re-repair the employee’s wrist, temporary total disability (“TTD”) benefits commenced on March 18, 2003.  

In our decision in Mahoney II, we denied the employee’s claims for contemporaneous TTD or permanent total disability (“PTD”) benefits, the employee’s claim for moving expenses or per diem, and the employee’s ancillary claims for attorney’s fees and costs, penalty. 

Ultimately, due to his employee’s work related injuries he was found eligible for reemployment benefits under AS 23.30.041.  Reemployment specialist, Judy A. Weglinski, M.S., C.V.E., C.D.M.S., developed a reemployment plan with the occupational goal of Drafter, Civil.  The plan required a two year Associate degree.  The employer objected to the two year plan arguing that it did not meet the statutory requirements of completion within two years and a cost not to exceed $13,300.00.  The employer hired its own reemployment specialist, Virginia Samson, C.D.M.S. to prepare an alternative plan.  Ms. Samson developed a plan that would provide a CAD
 certification in much less than two years, and would cost less than Ms. Weglinski’s plan.  

Even though a plan had not been finalized and accepted by the RBA, the employee commenced classes for his Associate degree program in spring 2005.  The employer assisted the employee with registration, tuition and books.  The parties ultimately agreed to the two year plan.  In exchange the employee specifically agreed to:

1. Keep appointments.

2. Maintain passing grades.

3. Attend classes.

4. Maintain contact with the rehabilitation specialist.

5. Cooperate with the specialist.

6. Participate in the plan.

The employee took four classes in the spring of 2005.  He failed two, obtained a D in the third, and a B in the fourth.  The next quarter, summer 2005 the employee signed up for three classes.  He failed two and switched to audit status in the third class.  His failing grades were attributable to excessive absences and failure to complete the required work.
  Because of his failure to maintain passing grades, Ms. Weglinski believed the employee was noncompliant with his reemployment plan and informed the RBA of the employee’s noncompliance.

On September 23, 2005, the RBA scheduled a formal rehabilitation conference for October 13, 2005. The notice provided to the parties informed them that the RBA would issue a decision within 14 days of the conference and the decision would be final unless it was appealed to the Board within 10 days of the date of the decision.

The formal conference was held as noticed.  The issue before the RBA was the employer’s allegation that the employee had shown unreasonable failure to cooperate in his reemployment plan per AS 323.30.041(n).  In response, the employee maintained that he has had problems but he has done his best.  On November 2, 2005, the RBA issued his decision.  He summarized the evidence presented as follows:

In December 2004 Judy Weglinski submitted a reemployment benefits plan for employee.  The goal of the plan was AutoCADD Drafter or Civil Drafter via a two-year associates [sic] degree program at UAA.  The employer had Virginia Sampson prepare a similar plan but for the certificate program in drafting at UAA because employer believed that the certificate program was sufficient to return employee to a remunerative wage.  Both plans were reviewed requesting further information and documentation with the prospect that neither plan could meet employee’s remunerative wage level.  

Employer agreed to pay tuition and fees and have employee start the plan in January 2005 or Spring Semester so employee could move forward as soon as possible while the two plans were in dispute.  In April 2004 an informal rehabilitation conference was held to discuss the plans.  After the conference Employer agreed to the two-year UAA plan with a start date for 2005 Summer Session and instruction starts May 23, 2005.  Employee had agreed to this plan so the plan could go forward as a plan approved by the employee and employer per AS 23.30.041(j). 

For some unknown reason, Employee did not release his grades to Specialist Weglinski until September 9, 2005.  At that time Specialist reported these findings; Spring Semester 2005:  Employee signed up for AET 101, Fundamentals of CADD for Building Construction, AET 102 Method of Building Construction, Math 054 Pre Algebra and PRPE 86 Writing Strategies.  The results were AET 101-F, AET 102-D, Math 054-F and PRPE 86-B.  Instead of signing up for classes in 2005 Summer session, employee did not follow his plan, but took GEOL 111 Physical Geology, ENGL Methods of Written Communication and Math 105 Intermediate Algebra.  The results were GEOL 111-F, ENGL 111-F and Math 105-Audit.  

Employee explained that for Spring Semester 2005 he started three weeks late and the work was too difficult to get caught up with. Employee claims that there was no plan in place for the Summer session 2005.  Employee then explained that rather than take courses outlined in the plan he talked his way into Math 105 Intermediate Algebra (without having passed the preliminary required course Math 054).  Employee did sign up for ENGL 111, Methods of Written Communications which was in the plan.  Sometime shortly after classes began Employee went out to lodge to assist his buddies and getting set for the summer clientele.  Employee said this was a poor decision but he thought he could make up the work.  Employee thought he could do assignments and e-mail them to his instructor but this did not work out.   Employee further reported that he went to see his mother in Pennsylvania in late August 2005.  

Late registration ended on September 12, 2005.  Employer was willing to fund Fall Semester 2005 but could not reach employee to affirm status or interest in the program.  As a result of the conference Employee agreed to sign up for as many classes as possible (at least 12 or more credits) and reportedly could do so by requesting permission from each instructor.  Employee said he would make that effort and keep his rehabilitation specialist informed and the carrier of his progress. 

On September 14, 2005 an informal rehabilitation conference was held in Anchorage, Alaska.  

On the day of the hearing, Employee explained that he had not yet signed up for classes but was attending some classes and had hoped to get credit for his efforts by testing into more advanced classes in Spring Semester 2006.  There is still an outside chance that employee could sign up for classes this Semester if approved on petition to the University.

Rehabilitation Specialist Weglinski testified that she had a difficult time trying to keep in touch with employee from Spring Semester 2005 and continuing.  Employee did tell Specialist that he was having difficulty with CADD class but did not drop it.  Specialist testified that employee, for the most part, did not return telephone calls or let her know how he was doing in classes or what classes he was and had signed up for.  Specialist did recall employee did contact her about his computer at one point but that was the extent of contact until September 9, 2005.  

Employer consulted with Virginia Samson to find out how Employee performed in his Summer classes.  Specialist Samson testified that employee signed up for a five week algebra class and completed the second week exam and there was no way he could pass.  The English teacher said that employee did not show until three weeks after class began in this 10-week class.  Employee turned in one paper and convinced teacher that he could make up the work.  

Specialist Weglinski testified that Employee could not complete his plan as outlined because of failed classes and additionally has not registered for classes for Fall Semester 2005.  Specialist testified that she thought employee has shown unreasonable failure to cooperate with his plan.      

Based on the record presented, the RBA found and concluded:

In AS 23.30.041(n) it states, in part;

(n) After the employee has elected to participate in reemployment benefits, if the employer believes the employee has not cooperated the employer may terminate reemployment benefits on the date of noncooperation.  Noncooperation means 

(1) unreasonable failure to

(A) keep appointments;

(B) maintain passing grades;

(C) attend designated programs;

(D) maintain contact with the rehabilitation specialist;

(E) cooperate with the rehabilitation specialist in developing a reemployment plan and  participating in activities relating to reemployability on a full-time  basis;

(F) comply with the employee's responsibilities outlined in the reemployment plan; or

(G) participate in any planned reemployment activity as determined by the administrator. 

Employer indicated that they would agree to Employee’s plan in an informal rehabilitation conference on April 11, 2005.  Employer agreed or signed the employee’s plan on April 28, 2005.  Accordingly, the employee’s plan to retrain as a Civil Drafter per UAA’s two year program became effective. 

Rehabilitation Specialist Weglinski testified that employee did not return phone calls and overall did not maintain contact with her throughout Spring Semester 2005, Summer Session 2005 and not up until September 9, 2005.  Specialist testified that had known the problems she would have sought out tutoring and other available assistance to get through the classes.  Additionally, Specialist would not have advised Employee to sign up for appropriate classes for Summer Session 2005 and Fall Semester 2005.   Specialist Samson testified that Employee failed to attend classes in Summer session 2005 and after the first three weeks completed one paper of those required by his English teacher.  Employee’s attendance in his Geology class is unknown at this time but he did fail the class.   

Employee did not maintain passing grades for both semesters and has not signed up for classes for Fall Semester 2005.  Employee has not attended his designated program for Fall Semester 2005.  Based on these facts, Employee has shown unreasonable failure to cooperate in his reemployment benefits plan. 

DECISION

Employee is found noncooperative in reemployment benefits from June 13, 2005 and continuing per AS 23.30.041(n)(1)(B)(C)(D) and (F).

The RBA’s determination contained language reminding the parties that his decision was final unless appealed to the Board within 10 days of the date of decision.

On October 31, 2005 the employee was admitted to the hospital.  The employee claims he was admitted for complications from viral Hepatitis C and that there is no empirical evidence of cocaine abuse.  The employer alleges the employee was admitted for treatment associated with substance abuse and liver failure.  The employee was not discharged until November 25, 2005.  He alleges he was incapacitated and unable to timely file his appeal.

Ms. Samson and Ms. Weglinski testified at hearing consistent with the summary of evidence presented to the RBA.  Additionally, the employer presented the deposition testimony of Terry Lester, M.D., and John E. Hamm, M.D.  Dr. Lester was the employee’s physician at time of discharge.  Dr. Hamm was hired by the employer.  He is board certified in psychiatry and addiction medicine.
  

Dr. Hamm reviewed the medical records provided – the employee’s admitting records and the employee’s discharge summary.  Dr. Hamm testified that based on the limited records reviewed there was mention of viral Hepatitis but that the employee’s diagnosis was acute alcoholic and cocaine Hepatitis.  He further testified that based upon the employee’s discharge summary, he concluded that the employee had been treated for alcohol withdrawal.

Dr. Lester did not treat the employee until November 21, 2005, when his rotation commenced.    At that time the employee was still going through withdrawal issues.  Dr. Lester authored the employee’s discharge summary.  It was his responsibility to make sure the coordination of care for discharge has been planned.   He testified that the employee’s lab work was consistent with that of a chronic alcoholic.
    The intake paperwork confirmed the diagnosis of alcohol and cocaine abuse leading to Hepatitis.  Dr. Lester explained the treatment the employee received including feeding tubes, antipsychotic drugs, drugs to prevent seizures, and a “sitter” (someone who sits in the room to make sure he would not do harm to him or to others).  

The admitting physician, Geronimo Sahagun, M.D., is a specialist gastroneurologist.  He continued to treat the employee until November 4, 2005 when Dr. Sahagun asked Dr. Lester’s group, The Alaska Hospital Group,
 to assume care for the employee.  Michael Mullowaney, M.D., took over the employee’s care on November 4, 2005.

The employee testified at hearing.  His testimony was consistent with that presented to the RBA and in his cross examination of the deposition witnesses.  The employee testified that he had taken classes over the summer and was now doing well in school.  He explained that when he first signed up for classes, he did not have the necessary skills to be successful and now he did.  The employee testified that he has been making good grades and would like to continue with his reemployment plan because he now feels he can be successful.  

The employee disputes the employer’s characterization of his hospitalization.  He denies cocaine usage and challenges anyone to provide empirical evidence of his use.  He explained that he won’t release his hospital records because they are not work related.  Rather, he was hospitalized for complications due to viral hepatitis.  He does not want to release his hospitalization records because they contain personal matters.  

Additionally, the employee provided a note from Dr. Sahagun,  Dr. Sahagun admitted the employee to the hospital and authored the employee’s admittance report.  On a prescription pad dated March 27, 2006, Dr. Sahagun wrote:

To whom it may concern:

This patient was under my care in the hospital from 11/1/05 to 11/25/05. During his hospital stay this patient was in no way capable of handling legal issues due to his altered mental status and physical condition while in the hospital.

The employee argues that the employer has put forth no evidence to the contrary.  Therefore, the employee argues that because he was incapacitated from November 1, 2005 through November 25, 2005, he should not be penalized for filing his appeal late.  When he was released from the hospital, he went to the RBA and obtained the necessary paperwork to file an appeal which he did on December 5, 2005, when he filed his workers’ compensation claim.  

Finally, the employee admits that he did poorly at the beginning of his plan but that he has “turned that around.”  His reemployment status has not changed.  He is still unable to return to his job held at the time of injury.  The employer still has an obligation to retrain him and the employee asserts that the employer should follow through on its obligation.

First, the employer argues that the Board does not have the ability to extend statutory deadlines and therefore, as a mater of law, the employee’s appeal of the RBA determination cannot be timely, and the RBA’s should decision stand.  Alternatively, the employer argues that even if the Board had the authority, there is no good cause to extend the deadline for the employee’s appeal of the RBA decision.  The employee was functioning well before his November 25, 2005 discharge and he should have contacted the employer and RBA at that time. The employer next argues that should the Board determine it may extend the statutory deadline, the employer is entitled to the employee’s records between October 31. 2005 and November 25, 2005.  Finally, the employer argues that the RBA did not abuse his discretion when he found the employee non-cooperative under AS 23.30.041(n).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

A.
Standard of Review

Under AS 23.30.041(o) the Board must, “uphold the decision of the [RBA] unless evidence is submitted supporting an allegation of abuse of discretion on the part of the [RBA].”  In Sheehan v. University of Alaska,
 the Alaska Supreme Court “has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.”  The Court has also stated that abuse of discretion exists only when the Court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."
  Improper application or failure to properly apply the controlling law is also an abuse of discretion.
 

Abuse of discretion is also legislatively defined in the Administrative Procedure Act.   It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . ..  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

On appeal to the Superior Court, Board decisions reviewing eligibility determinations are subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads the Board to apply a substantial evidence standard in our review of an RBA or RBA Designee determination. 

Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."
   If, in light of all the evidence, the Board finds the RBA’s decision is not supported by substantial evidence, it concludes that the RBA abused his or her discretion, remand the matter for reexamination of the evidence and any necessary action(s).

The task of determining whether an abuse of discretion has taken place is aided by the Board’s practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several Superior Court opinions addressing that issue on appeal.  Nevertheless, our regulation, 8 AAC 45.070(b)(1)(A), states the Board will not consider additional evidence, if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence.
   If additional evidence is admitted, we review it and the evidence before the RBA to assess whether the RBA’s decision was supported by substantial evidence and therefore reasonable.
  If, in light of all the evidence, we find the RBA’s decision is not supported by substantial evidence we conclude that the RBA abused his discretion and remand the matter for reexamination of the evidence and necessary action by the RBA.

B. Did the RBA Designee Abuse His Discretion when He Found the Employee was Non-cooperative

AS 23.30.041(n) it states, in part;

(n) After the employee has elected to participate in reemployment benefits, if the employer believes the employee has not cooperated the employer may terminate reemployment benefits on the date of noncooperation.  Noncooperation means 

(1) unreasonable failure to

(A) keep appointments;

(B) maintain passing grades;

(C) attend designated programs;

(D) maintain contact with the rehabilitation specialist;

(E) cooperate with the rehabilitation specialist in developing a reemployment plan and  participating in activities relating to reemployability on a full-time  basis;

(F) comply with the employee's responsibilities outlined in the reemployment plan; or

(G) participate in any planned reemployment activity as determined by the administrator. 

We find based upon the evidence before us, including the employee’s declarations and evidence that he is now making passing grades, that the RBA did not abuse his discretion when he found the employee was noncooperative.  

Failure to strictly adhere to the requirements of AS 23.30.041 is an abuse of discretion. Our Supreme Court has taken a "bright line" approach to reemployment benefits, holding that the RBA, his Designee or the Board cannot add additional requirements to section AS 23.30.041, and that no exceptions, express or implied, should be granted, even if it results in a harsh or unrealistic outcome.

We find the employee does not dispute that he failed to meet his obligations under the reemployment plan when he took classes at UAA in the spring and summer of 2005.  The Board finds the employee unreasonably failed to maintain passing grades as required by AS 23.30.041(n)(1)(B).  The employee admits that he failed to attend his classes.  The employee testified that he left school to help friends at a lodge for three weeks.  The Board find the employee unreasonably failed to attend designated programs as required by AS 23.30.041(n)(1)(C).

We find the record contains substantial evidence to support the RBA's finding that the employee was noncooperative as defined under AS 23.30.041(n). Based on the Board’s review of the record in this case, we deny the employee’s appeal.  We note that our ruling does not preclude the employee from pursuing reemployment benefits under a different claim, if he is deemed eligible.

The employer raised the issue of timeliness of the employee’s appeal.  Having concluded above that there is substantial evidence to support the RBA’s decision of noncooperation, whether the employee’s appeal is timely or not has no impact on our conclusion.  Therefore, we find it is unnecessary to address the timeliness of the employee’s appeal or whether there is ever good cause for tolling AS 23.30.041(o).

The employer sought medical evidence to rebut Dr. Sahagun’s prescription that the employee was unable to attend to his affairs while hospitalized.  Because we find the RBA’s decision supported by substantial evidence, the issue of the medical release is moot.

ORDER
The RBA’s finding of noncooperation is supported by substantial evidence.  The employee’s appeal of that decision is denied.

Dated at Anchorage, Alaska on October 17, 2006.
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Linda Hutchings, Member






Patricia A. Vollendorf, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of PAUL J. MAHONEY employee / petitioner; v. TRIDENT SEAFOODS CORPORATION, employer; ALASKA NATIONAL INS. CO., insurer / respondents; Case No. 200127509; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on October 17, 2006.
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� Computer Assisted Design.


� See generally September 12, 2005 Progress Report.


� Id. at 4.


� September 23, 2005 Notice of Formal Rehabilitation Conference.


� Hamm Dep. at 4.


� Lester Dep. at 46, 47.


� Comprised of several physicians who rotate responsibility for care of a certain group of patients.


� 700 P.2d 1295, 1297 (Alaska 1985).


� Brown v. State, 563 P.2d 275, 279 (Alaska 1977).


� Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991.)


� AS 44.62.570.


� Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted).


� See Castle v. News Group, AWCB Decision No. 02-0273 (December 27, 2002); Kin v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B&R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999).  


� See Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).


� See, Moesh v. Anchorage School Dist., 877 P.2d 763 (Alaska 1994); Konecky v. Camco Wireline, 920 P.2d 277, 285 (Alaska 1996); and Irvine v. Glacier General, 984 P.2d 1103 (Alaska 1999).
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