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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512                                                                                   Juneau, Alaska 99811-5512

	ALLEN L. BURT, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

KUYKENDALL, INC.,

                                                  Employer,

                                                   and 

UMIALIK INSURANCE CO,

                                                  Insurer,

                                                     Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200311301
AWCB Decision No. 06-0286 

Filed with AWCB Fairbanks, Alaska

on October 23rd, 2006


The Alaska Workers’ Compensation Board (Board) heard the employee’s workers’ compensation claims on August 31, 2006, 2005 at Fairbanks, Alaska.  Attorney Robert Bechonovich represented the employee.   Attorney Mike McConahy represented the employer and insurer.  The record closed at the conclusion of the hearing.


ISSUES
(1) Whether the employee is entitled to an award of additional total temporary disability (TTD) benefits? 

(2) Whether the employee is entitled to an increased permanent partial impairment (PPI) rating?

SUMMARY OF THE EVIDENCE
On July 17, 2003, the employee worked as a carpenter for the employer when he was injured when a deck collapsed. He was transported by ambulance to the Fairbanks Memorial Hospital ("FMH"), where a complete physical examination was performed and x-rays were obtained of his pelvis, lumbar, thoracic and cervical spine and chest. Although degenerative changes were noted, he had no fractures or dislocations. Kevin Mar, M.D., diagnosed back sprain and multiple contusions, and prescribed Flexeril, Vicodin and Ibuprofen. 

On July 21, 2003, the employee saw his family physician, Shellye K. Burrows, M.D., of the Fairbanks Clinic. Dr. Burrows diagnosed low back pain and back and neck strain/sprain (ligament, muscle), refilled prescriptions, and extended the employee’s off-work status. On August 1, 2003, the employee reported continued and increasing neck and back pain, with tingling into his fingers and shooting pains into his buttocks, legs, and feet, even though he was moving better and taking less pain medication. Dr. Burrows added paresthesia to her diagnosis.

On August 7, 2003, MRIs were performed of the employee’s cervical and lumbar spine. The impressions of the cervical MRI were: 

1) Small disc protrusions identified at C3-4 and C5-6. These do not produce significant canalicular narrowing or spinal cord effacement;  2) At C6-7 on the right there is a disc osteophyte complex which slightly narrows the neural foramen and the adjacent canal. No evidence of cord contusion is identified.

 The impressions of the lumbar MRI were: 

1) The L3-4 level shows evidence of borderline canalicular narrowing as a result of facet joint hypertrophy, laminar hypertrophy and bulging of the annulus fibrosus; 2) Other levels show annular bulging and facet joint hypertrophy but no significant herniation or foraminal narrowing is identified; 3) Abnormal bone marrow signal at the L4 level is consistent with fracture. 

On September 12, 2003, David Witham, M.D., saw the employee for an orthopedic evaluation. Dr. Witham took bilateral foot x-rays, which were normal. Dr. Witham's diagnosis was cervical spondylosis and sprain, lumbar spondylosis and sprain with disc bulging at both regions, multiple levels and an L4 compression type fracture. Dr. Witham recommended a lumbosacral corset and physical therapy, which the employee began on September 15, 2003 at North Pole Physical Therapy. On September 19, 2003, Dr. Burrows diagnosed radiculopathy, lumborsacral radiculities, neck pain, neck and back strain sprain (ligament, muscle), and fracture closed.

On October 8, 2003, John Joosse, M.D., completed an employer-sponsored independent medical evaluation (EME).
 Dr. Joosse’s impression was a cervical strain injury, lumbar strain injury, an undisplaced L4 compression fracture, and possible aggravation of bulging discs in the low back with 6 millimeter L3-4 stenosis and 9 millimeter L4-5 stenosis. Dr. Joosse found that the employee had developed a significant reactive depression after his injury, including weight gain, anxiety, trouble focusing and poor sleep. Dr. Joosse said the current treatment regimen was appropriate and reasonable, but also suggested scheduling a lumbar epidural injection series, using a soft collar and antidepressants, and changing muscle relaxers. Dr. Joosse reported that the employee's overall prognosis was good, even though a significant amount of therapy was needed for him to physically relax and assume more natural postures. He said the employee could possibly return to his job at the time of injury, but he had incurred a permanent impairment. Dr. Joosse noted the employee's expressed desire to transfer to his care, which he suggested he discuss with his treating physician and adjuster. 

On October 9, 2003, the employee reported Dr. Joosse's evaluation and recommendations to Dr. Burrows and that he would be treating with Dr. Joosse. On October 10, 2003, Dr. Witham reported that the employee's pain had improved, he was attending physical therapy, his endurance and stamina had improved, and he was wearing a lumbar corset and prescribed a soft collar for use in the car.

On October 28, 2003, Dr. Joosse reported that the employee's neck pain was better, but he had bilateral buttock and leg pain, occasional bilateral arm pain, stiffening in his low back, if he sat too long, and occasional tingling in the buttocks. Dr. Joosse recommended physical therapy and lumbar epidural steroid injections. 

On December 10, 2003, Randall McGregor, M.D., performed a lumbar epidural steroid injection at the L3-4 level. On December 15, 2003, Dr. Joosse reported that the epidural steroid injection gave the employee no improvement. Dr. Joosse recommended an ultrasound of the right thigh to rule out deep vein thrombosis, which was performed at FMH and showed no evidence of deep vein thrombosis. On December 16, 2003, a thoracic spine MRI was performed that gave the impression of: "Diffuse thoracic spondylosis with no evidence of disc herniation or spinal stenosis. Thoracic spinal cord unremarkable in appearance." 

On January 9, 2004, Dr. McGregor performed a second lumbar epidural steroid injection at the L3-4 level. On January 13, 2004, Dr. Joosse noted improvement, even though the employee continued to have right-sided neck and shoulder pain with right hand tingling/numbness and his cervical strain symptoms had subjectively increased since he began "doing weights." Dr. Joosse recommended backing off these exercises and having a cervical epidural steroid injection. 

On January 15, 2004, Dr. Burrows reported that the employee's neck pain was a lot worse, that he had low back pain "by the end of the day,” and that "[t]hese symptoms have been constantly present for the last 6 month(s)", but were "improving for the last 1 month(s) or longer." Dr. Burrows noted the employee "appears to be doing fairly well with no new problems" and should continue current management and follow up with Dr. Joosse.

On February 16, 2004, Dr. McGregor reported that the lumbar epidural injection had resulted in excellent improvement of the employee's leg symptoms and, as recommended by Dr Joosse, performed a cervical epidural steroid injection at C6-7. On February 23, 2004, Dr. Joosse reported the employee had "no real improvement" from the cervical epidural steroid injection. Dr. Joosse did not believe there was any surgical indication, noted that the employee qualified for light employment, anticipated that the employee would be medically stable in March or April 2004 and would incur a permanent partial impairment, and referred him to Janice Onorato, M.D., for an EMG evaluation. 

On March 4, 2004, Dr. Onorato completed the EMG study, reporting that there was "electrophysiological evidence of a mild median neuropathy at the wrist on the right," but "no electrophysiological evidence of a cervical radiculopathy on the right or a lumbosacral radiculopathy on either side." Dr. Onorato noted that, "Clinically, his low back pain appears to be radicular in nature" and it was "unclear ... how much of the pain is triggered by the fracture."

On March 24, 2004, Dr. Joosse performed a permanent partial impairment (PPI) rating evaluation. Dr. Joosse reported that the employee had "sustained a cervical and lumbar strain injury July 17, 2003," he "has had a prolonged period of disability complaining of neck and arm and back pain, and low back and leg pain," he "has had imaging of the cervical spine, thoracic spine, and lumbar spine", and he has "responded minimally to a physical therapy program." Dr Joosse found: "There are no herniated discs. . . . Recent neurologic testing has confirmed that there is no radiculopathy in the cervical or lumbar regions, which is consistent with his intact clinical examinations. . . . After eight months, . . . his condition is medically stable." Dr. Joosse calculated a 12% whole person impairment using the AMA Guides to the Evaluation of Permanent Impairment, 5th Edition. Dr. Joosse found the employee was capable of light to medium employment, lifting up to 50 pounds occasionally, and was interested in driving a bus, and that he is capable of doing this task.

On March 25, 2004, Dr. Burrows reported that the employee "continues to have the same pain if not worse." He also said the employee has "been going to PT faithfully since the accident but hasn't seen much improvement."

On March 29, 2004, cervical and lumbar MRIs were performed. The impressions of the cervical MRI report were: "No substantial change compared to 8/07/2003 cervical spine MRI with redemonstration of right paracentral disc osteophyte complex at C6-C7 producing mild narrowing of the central canal and right neural foramen." The impressions of the lumbar MRI report were: 

1) No substantial change compared to prior lumbar spine MRI of 08/07/2003 with re-demonstration of L3-L4 disc bulge and mild central stenosis with facet arthrosis; 2) Stable appearance of L4-L5 degenerative disc disease; 3) No disc extrusion is demonstrated at any of the lumbar levels; [and] 4) Interval resolution of marrow edema of the L4 vertebral body consistent with healing or prior fracture.

On April 1, 2004, Dr. Burrows reported that the employee "is doing about the same," and "[n]o new complaints." He said the employee’s symptoms had been constantly present for the last 8 months, and his "MRI's are stable from 8/03."

On April 9, 2004, Upshur Spencer, M.D., evaluated the employee for a second surgical opinion, assessing: "1) Degenerative disc disease of the cervical spine, mild, with cervicalgia and axial neck pain; 2) Lumbar transitional type vertebra with sacralized L6; [and] 3) Degenerative disc disease of the lumbar spine causing a degenerative type of pain pattern." Dr. Spencer found that there was no good operation for his neck pain and that his back pain was mostly related to degenerative changes and would not likely benefit from operative intervention. He recommended aerobic exercise, non-steroidal anti-inflammatory medications, and discontinuation of narcotic pain medication. Dr. Spencer found that the employee's spine was stable, returning to work would not likely cause irreparable damage, and that the employee may experience increased pain, but "there is no reliable operation for back pain." He also said that if the employee's pain failed to improve, he could consider more aggressive surgical intervention, such as fusion, but this should be avoided, as it "would leave him with only a few lumbar motion segments that would most likely break down in the future."

On April 26, 2004, Dr. Burrows noted that the employee was not a surgical candidate and referred him to the Advanced Pain Centers of Alaska ("APC") for pain evaluation. On May 4, 2004, Nancy Cross, M.D., of APC, assessed:

1.   Degenerative disc disease of the lumbar spine with a mild diffuse disc bulge at L4-5 with an annular tear and resolving marrow edema at the L4 vertebral body consistent with prior fracture.

2.    Moderate facet arthrosis at L4-5.

3.   Borderline central stenosis at L4-5. The 3/29/04 cervical spine MRI is consistent with C3-4 minor central disc osteophyte complex without central or foraminal stenosis. Mild degenerative disc disease at the C4-5. At C5-6, there is a mild central disc osteophyte complex which effaces the anterior cervical spinal space and only mildly narrows at the right neuroforamen.

On May 12, 2004, Dr. Cross performed a translaminar epidural steroid injection at the L4-5 level. On his follow up, Dr. Cross reported that the employee's pain had improved to a level 2 and that the employee wanted to pursue vocational rehabilitation and return to work. 

On June 3, 2004, Robert Trombley, Ph.D., performed a psychology assessment, reporting the employee's significant stressors as a recent divorce, chronic pain, functional limitations, and the death of a four year old grandson 11 months ago. The depression component was mild, but the anxiety was significant.

On June 4, 2004, Amy Azevedo, P.T., performed a Functional Capacities Evaluation ("FCE"). Ms. Azevedo reported that the employee was physically capable of sustaining a sedentary level of work eight hours per day, beginning at three and a half hours per day and gradually increasing, and that he would benefit from physical therapy. 

On June 9, 2004, Dr. Cross reported that a trigger point injection previously performed had provided the employee with decreased point tenderness for approximately three to four days, that the employee's right shoulder pain was a level 2, and that he was experiencing tingling weakness radiating into the right leg on an intermittent basis. Dr. Cross agreed that the employee was capable of working at a "sedentary job for three and a half hours per day, ramping up to eight hours as tolerated." She said, "Overall, based on the dynamic strength, position tolerance and immobility section of evaluation, the patient is capable of performing physical work at the sedentary level." 

On July 13, 2004, Dr. Cross reported the employee's shoulder pain as a level 5 and his low back pain was 5-6. On July 16, 2004, Dr. Cross performed a translaminar epidural steroid injection. On July 28, 2004, Dr. Cross reported that the employee's back and shoulder pain was each a level 3, he was slowly increasing his physical activity, would like to retrain as a car salesman, his FCE indicated he could function at a sedentary level, and that he should first recondition for one month.

On August 16, 2004, the employee commenced full-time employment as a car salesman. On August 18, 2004 Dr. Cross reported that the employee was working ten hours a day as a car salesman and had increased pain in his right leg and back. The employee reported his back pain as level 4-5 and neck pain as 4. Dr. Cross again recommended reconditioning. 

On September 1, 2004, Dr. Cross reported that the employee had worked 60 hours a week with difficulty, but had cut back to 40 hours a week, was doing extremely well and did not want further reconditioning. On October 5, 2004, Dr. Cross reported that the employee was doing extremely well working 40 hours a week. On October 7, 2004, Dr. Cross performed a repeat translaminar epidural steroid injection at the L4-5 level. On October 20, 2004, Dr. Cross reported the employee's low back pain as a level 2. On November 29, 2004, Dr. Burrows noted the employee's multiple steroid and trigger point injections and that "He is stable." 

On December 9, 2004, Dr. Cross performed a trigger point injection in the right trapezius, right rhomboid and the paraspinous muscles of the sacrum, bilaterally for five trigger points and, on December 27, 2004, a trigger point injection of the right trapezius and right and left paraspinous muscles of the lumbar spine. On February 9, 2005, the employee saw Dr. Burrows to refill his pain medications until he got additional injection therapy.

On February 17, 2005, Dr. Cross reported the employee's increased neck, low back and bilateral leg pain. On February 21, 2005, Dr. Cross performed a repeat lumbar epidural steroid injection at the L4-5 level. On March 8, 2005, Dr. Cross reported that the employee's epidural steroid injection worked well on his low back pain with his pain reduced to a level 1, but his neck pain was at level 5. 

On March 9, 2005, Dr. Cross performed a translaminar cervical epidural steroid injection at the C7-T1 level with epidurogram. On March 24, 2005, Dr. Cross reported that the cervical epidural steroid injection did not improve the employee's pain. On April 4, 2005, Dr. Cross performed a C5-6 and C6-7 facet injection. On April 19, 2005, Dr. Cross reported that the employee had experienced approximately two days of relief following his cervical injections. On April 25, 2005, Dr. Cross performed a rhizotomy of the median branch of the dorsal rami at the C5, 6 and 7 levels. On May 3, 2005, she reported that the rhizotomy markedly improved the employee's pain to level 2 for his neck and lumbar spine and that she would schedule a PPI evaluation in one month.

On May 23, 2005, Dr. Joosse reported that the employee arrived for a repeat EME, but was quite unhappy with Dr. Joosse's prior PPI rating and finding of medical stability. He said the employee was an antagonistic and reluctant patient, he was discharged and a records review was performed. Dr Joosse found that the employee had no herniation or radiculopathy. In his report, Dr. Joossee stated:

The records clearly indicate there is no herniated disc in the cervical spine, there is no herniated disc in the lumbar spine, and there is no evidence of radiculopathy. Multiple previous examinations and a thorough neurologic evaluation had revealed only the presence of mild carpal tunnel syndrome. Nevertheless, Dr. Burrows repeatedly erroneously diagnoses cervical disc herniation with radiculopathy and lumbar disc herniation with radiculopathy. . . .

It is interesting to note that prior to referring Mr. Burt to the APC, Dr. Burrows requested a 2nd opinion from Dr. Upshur M. Spencer, M.D. Dr. Spencer performed a thorough examination of Mr. Burt and diagnosed degenerative disc disease of the cervical and degenerative disc disease of the lumbar spine. He advised that Mr. Burt was not a surgical candidate and recommended aerobic exercises and NSAID's, and discontinuation of the use of narcotic pain medication. (This is essentially the same information given to Mr. Burt while I cared for him until March of 2004).

However, instead of heeding Dr. Spencer's advice, medications including Flexeril, Percocet and Neurontin have continued to be prescribed. 

Dr. Joosse found that records demonstrated that the employee had reached medical stability:

...[T]he medical records show that from 7/16/04 to 10/5/04, there was no treatment of Mr. Burt by Dr. Cross, and during this time she noted that he was working and doing "extremely well" in auto sales. Bearing in mind the definition of medical stability, i.e. no change in 45 days, this is clearly a greater than 45 day time span, during which Dr. Cross could have noted that the patient was medically stable. Dr. Burrows, in fact notes in her medical record of November 29, 2004, "he is stable." From December 27, 2004 to February 21, 2005, Dr. Cross does not treat the patient except for a single evaluation. Here is another 45-day period in which no care was given, and again, there was no change in the complaints. 

Dr. Joosse concluded that the employee is medically stable and that his impairment rating remained at 12% whole person:

It continues to be my opinion that Allen Burt is medically stable and had chronic neck and low back pain, and perhaps myofascial pain, as diagnosed by Dr. Cross. His behavior and presentation today is similar to when I saw him in March 2004. I fear that Mr. Burt simply does not understand the definition of "medical stability".

With regard to repeating an impairment rating, I feel this would be inappropriate and unnecessary, as a rating has already been done on Mr. Burt. The diagnoses have not been changed. Fortunately, Dr. Cross does agree with the diagnoses of cervical degenerative disc disease and lumbar degenerative disc disease. I do not see anything omitted in my rating evaluation of March 2004, and believe it is still valid at this time.

Dr. Joosse noted Dr. Cross's continuing and frequent treatments:

After referral to the APC, the patient is treated primarily by Dr. Nancy Cross, who performs a series of 10 injection sessions over a year's period. Additionally, the patient sees the Pain Psychologist and treats with the Pain Physical Therapist. Over the course of the year, Dr. Cross injects 380 mg. of Triamcinolone, 20 mg. of Depomedrol, and 32 mg. of Betamethosone, and performs a cervical radio frequency rhizotomy for the facet of C5-6 and C6-7. Lumbar epidural injections, cervical epidural injections, and trigger point injections are done repeatedly. One series of facet blocs was performed prior to performing the radio frequency block.

. . . [However, this treatment] has not changed Burt's symptoms of neck and low back pain and was therefore palliative but not curative. Additional treatment was not indicated. (Mr. Burt has been taught relaxation technique by Dr. Polston and was regularly able to reduce his pain to 1 out of 10. I advise he continue this.)

Upon referral by Dr. Cross, on June 21, 2005, Rafael Prieto, M.D., of Advanced Sports Medicine & Rehab, interviewed, physically examined and reviewed the employee's records for a PPI rating. Dr. Prieto described the employee’s treatment course as including physical therapy in conjunction with multiple injections, leading to only short-lived relief of his pain. He said, “Due to the extent of his injuries and lack of improvement, it was not felt he would be able to return to construction, so for the past year he has been working as a salesman." Upon reviewing the employee's medical records, Dr. Prieto noted that Dr. Cross found the employee's pain to be stable on July 28, 2004, September 1, 2004, and October 5, 2004. Dr. Prieto's assessment was "Post-Traumatic degenerative disc disease of the Cervical and Lumbar Spine" and that the employee "has reached medical stability." Dr. Prieto calculated a 24% whole person impairment rating using the AMA's Guides to the Evaluation of Permanent Impairment, 5th Edition. 

On July 19, 2005, Dr. Cross reported that the employee was doing extremely well and that a discography was not indicated. On August 16, 2005, Dr. Cross reported improvement in the employee's neck pain since undergoing the rhizotomy, but continued low back pain and radicular symptoms. On September 7, 2005, Dr. Cross performed a transforaminal epidural injection at the L4-5 level. On September 27, 2005, Dr. Cross reported the employee's back pain was a level 2-3, added Keppra to his prescriptions, and stated her plan to repeat the epidural injections in a series of three, three times a year. As the employee had received injections in June and September, he could undergo a third injection after waiting a few months. On October 28, 2005, Dr. Burrows reported that the employee was "doing pretty good but he does see Dr. Cross often and gets injections every 3 months" and that "[h]e starts having a lot of pain in his back about the end of the 3 months."

On December 13, 2005, the employee was evaluated at the St. Mary's Spine Center by Judy Silverman, M.D., for a second independent medical evaluation (SIME). An x-ray of the employee's lumbosacral spine taken at St. Mary's Medical Center on December 13, 2005, showed no compression fracture or bone destruction. Dr. Silverman noted that the employee "feels that the low back treatment with epidural injections every three months allows benefits, however, in the weeks prior to the next injection, he will have increasing pain and needs to decrease the time he spends at work" and that he "usually works eight hours a day but has flexibility and will decrease his work hours in the week or two before his next lumbar epidural injection." 

Dr. Silverman noted that the employee was not participating in physical therapy or any kind of home based program. The employee reported that his pain in his leg can range from levels 0-7 or 8; pain in his feet can range from 0-4; he feels hotness across the lumbosacral spine that is usually a 1 or 2 with flashes of pain at 10; and has similar symptoms in his lower extremity that are usually 1-3, escalating to 5 or 6. The employee also had neck pain, which had flared to a level 5 after flying 12 hours from Alaska. Dr Silverman found that the employee had been medically stable since September 1, 2004, that the "waxing and waning" of his pain was not an improvement in his condition, and that Dr. Cross treated his pain symptoms, but did not directly impact his function or work capacities:

In reviewing the medical record, it appears that Mr. Burt became medically stable 9/1/2004. At that time, he was working full-time, 40 hours a week, as a car salesman. He was using Neurontin for assistance with pain control. Subsequent to that date, he had continued waxing and waning of his pain and received treatment, including cervical and lumbar epidural blocks and facet rhizotomies; however, the medical record seems to show that this treated his pain symptoms and did not directly impact on his function or work capabilities.

I do feel Mr. Burt is medically stable. It should be acknowledged that he continues to experience chronic pain related to this injury and will continue to need treatment for this, but I do not feel this treatment will provide objectively measurable improvement on issues of his physical examination or functional tasks.

Dr. Silverman calculated 34% whole person impairment using the 5th Edition of the Guides.

On December 19, 2005, the employee began treating with Advanced Physical Therapy, for neck pain that began when he flew to San Francisco for his SIME and "radiates into the right scapula and right lateral ribs, like he first got hurt." On December 19, 2005, Dr. Cross performed a translaminar epidural injection at the L5 SI level. On January 3, 2006, Dr. Cross reported that the employee's low back pain was level 1-2 and that his right shoulder-blade pressure was level 3-4.

On February 10, 2006, the employee was evaluated by Shawn Johnston, M.D., at the Alaska Spine Institute, for an EME. Dr. Johnston noted that the MRIs showed no disc herniation and the electrodiagnostic study revealed no evidence of a lumbosacral radiculopathy. Dr. Johnston diagnosed: “1) Cervical facet pain secondary to work-related injury in the setting of preexisting cervical degenerative arthritis; 2) Lumbar discogenic pain with radicular features and negative electrodiagnostic studies. Once again, this is non-verified lower back pain with radicular features; 3) L4 vertebral compression fracture." 

Dr. Johnston found that the employee was medically stable as of September 1, 2004 and calculated a 23% whole person rating, with 23% assigned to his lumbar condition and 0% to his cervical condition.  On April 19, 2006, Dr. Johnston stated that the employee had an "underlying degenerative changes of his cervical spine which were temporarily aggravated as a result of his work-related injury, but did not suffer a [cervical] permanent partial impairment as a result of this injury." 

On February 13, 2006, Dr. Cross performed a second rhizotomy. On March 1, 2006, Dr. Cross performed an intrafacetal injection at the L4-5 and L5-S1 levels bilaterally. On March 14, 2006, she noted the intrafacetal injection gave no relief from his low back pain.

On March 17, 2006, a lumbar MRI was performed with the impression of: "1) L4/5 disc protrusion with radial tear. No central canal or neural foraminal stenosis is present; [and] 2) L3/4 disc protrusion with mild bilateral neural foraminal narrowing. No central canal stenosis." On March 21, 2006, Dr. Cross reported that the employee's cervical pain had done extremely well after the rhizotomy, but his back pain was worsening. 

On March 27, 2006, Dr. Cross performed a discography at the L3-4, L4-5 and L5-S1 level. On April 11, 2006, Dr. Cross reported that the employee's low back pain was a level 8, with continuous pain radiating into his legs, and felt like it had "prior to undergoing a series of epidural injections." Dr. Cross planned on doing another MRI "to rule out diskitis since the patient's pain has worsened since his discography, although he does not feel it is worse than it was at his baseline before he received epidurals."

On April 14, 2006, a lumbar MRI was performed and compared with the lumbar MRI of March 17, 2006, with the impression of: "1) Since the discectomy, the patient has had increased disc disease at L3-4 progressing from a protrusion to an extrusion. At the L4-5 level, the patient now has a radial tear of the annulus, but with retention of stable size of the disc protrusion; 2) There is no evidence of discitis." 

On April 17, 2006, Dr. Cross reported that the employee's cervical pain was completely alleviated after the cervical facet rhizotomy, but that his low back pain was a level 7. On April 19, 2006, Dr. Cross performed a nucleoplasty. On May 4, 2006, Dr. Cross noted that the employee's cervical pain was completely alleviated by the rhizotomy, and that after the nucleoplasty his low back pain was a level 3.

On May 9, 2006, EME physician Dr. Johnston reviewed the employee's discogram of March 27, 2006 and MRI of April 14, 2006 and gave his opinion that the nucleoplasty at the L3-4 and L4-5 levels on April 19, 2006 was not medically reasonable or necessary in relation to his industry injury of July 17, 2003, nearly three years before. 

On May 23, 2006, Dr. Cross reported the employee's low back pain as a level 2 and recommended physical therapy and his return to work. However, on June 6, 2006, she reported his low back pain was a level 4 and planned to keep him off work for another month. On July 6, 2006, Dr. Cross reported his low back pain was a level 1-2, and recommended physical therapy and a half-day work release for two weeks followed by a full release. On July 27, 2006, Dr. Cross reported his pain at a level 2 and noted that he was doing extremely well, had returned to [part time] work two weeks before, and was stable and stationary.

At hearing, the employee testified that since the date of his nucleoplasty, his condition has remarkably improved. He said that he understands it takes up to a year to recover but, already, he has stopped taking pain medications, and he feels much better than he did when taking the shots. The employee’s girl friend, Shari Ross, similarly testified that she had observed his condition improve and level of physical activity increase since the date of his nucleoplasty.

Dr. Cross also testified at hearing.
 She said she disagreed with Dr. Johnson’s opinion that the nucleoplasty was not medically necessary. She said, as an example, the epidural shots she had been giving the employee were becoming increasingly ineffective, and were not an appropriate long-term treatment for the employee’s condition. She said that discography results verified the need for disc treatment. She said Davis Peterson, M.D., agrees that this treatment is a much better option than a bone fusion. She said she took the employee off work on April 1, 2006, for the March 27, 2006 treatment. She testified the employee’s condition had improved after the nucleoplasty. She gave him a full release to return to work on July 26, 2006, and indicated this is the appropriate date to find the employee medically stable.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Temporary Total Disability Benefits

The employee is entitled to receive total temporary disability (TTD) benefits until he reaches medical stability. AS 23.30.185. A "disability" is defined to mean "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.395(16). An employee's ability to return to employment discontinues his entitlement to TTD benefits. Bailey v. Litwm Corp., 713 P.23 249, 253 (Alaska 1986); Olson v. AIC/Martin J.V. 818 P.2d 669, 674 (Alaska 1991); Anchorage School Dist. v Murdock, 873 P.2d 1291, (Alaska l994); Bauder v. Alaska Airlines, 52 P.3d 166, 177-178 (Alaska 2002); Grove v. Alaska Const., 948 P.2d 454, 458-459 (Alaska 1997). 

Medical stability is defined as: "the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence." AS 23.30.395(27). "...[T]he fact that he received treatment is insufficient evidence of medical instability absent a reasonable expectation of objectively measurable improvement from that care." Robinson v. Municipality of Anchorage, 69 P.3d 489, 499, fn. 21 (Alaska 2003). The "lack of measurable improvement for more than 45 days actually raised a presumption of medical stability...." "The statutory definition adopted by the Alaska Legislature in 1988 requires some measurable improvement for an employee to continue to receive TTD benefits...." Bouse v. Fireman's Fund Ins., 932 P.2d 222, 237 (Alaska 1997).

Applying the definition of "medical stability", Dr. Joosse believed that the employee's condition was medically stable eight months after his accident, on March 24, 2004, and that he was capable of light to medium employment. The SIME and EME physicians, Dr. Silverman and Dr. Johnston, believed the employee was medically stable by September 1, 2004, at the time of his return to full-time employment. 

Dr. Johnston stated that the nucleoplasty, and any improvement resulting there from, was related to the employee's degenerative disc disease, and not to the industrial injury almost three years earlier. Dr. Prieto calculated the employee's PPI rating on June 21, 2005 and found the employee "has reached medical stability." 

Based on our review of the evidence, we find Dr. Joosse's finding of medical stability by March 24, 2004 is substantial evidence rebutting any presumption of continuing compensability. AS 23.30.395(27).  Therefore, the employee must present substantial evidence that he was not medically stable by March 24, 2004. 

Based on the testimony and evidence of Drs. Silverman and Johnston, we find by a preponderance of evidence the employee was medically stable as of September 1, 2004, when he returned to work. See Morgan v. Morgan Stanley Dean Witter, AWCB No. 04-0240 at 16 (October 1, 2004). (Medical stability is determined by a preponderance of evidence, as is standard in administrative law proceedings.)

Moreover, given that the employee was working, he was not eligible for TTD benefits. Nevertheless, to the extent the employee did take time away from work for medical treatment, we find during those periods he was eligible for temporary disability benefits in accord with DeYonge v. NANA/Marriott, 1 P.3d 90 (Alaska 2000), wherein the Supreme Court declared the employer liable for new periods of disability, despite a work-related worsening of the employee's symptoms only.  We reserve jurisdiction to resolve disputes as to specific periods of time taken away from work for treatment and recovery.

II. PPI Rating.

AS 23.30.190(b) requires that "All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment...." The employee has received four different PPI ratings using the AMA Guides, 5th Edition, which range from 12% to 34% whole person impairment. On March 24, 2004, Dr. Joosse, as both the EME and a treating physician, calculated a 12% whole person rating:

Table 15-3 on page 384 and Table 15-5 on page 392 are pertinent to his rating. With regard to Mr. Burt's neck pain, he best meets the definition of having had a cervical strain injury with radicular symptoms, but no verifiable radiculopathy. For this he merits a DRE Cervical Category II for 6 % impairment of the whole person.

Rating of his lumbar injury bests meets the DRE Lumbar Category II, having had a specific injury and having had muscle guarding, spasm, and non-verifiable radicular complaints, without any alteration of structural integrity. For this he merits a 6% impairment of the whole person.

Mr. Burt's total impairment, then, is 6% whole person for the cervical injury, which includes upper body and shoulder area pain, and 6% for his lumbar injury, which includes low back and lower extremity pain. His total impairment is 6+6 or 12% whole person impairment.

On June 21, 2005, Dr. Prieto, at the request of the employee and his treating physician, calculated his PPI rating as 24% whole person:

Please refer to Figure 15-4. Range of motion method is most appropriate. Refer to Table 15-7 II B. When impairment of degenerative changes is combined with impairment due to range of motion (Table 15-12, 15-13), cervical whole person impairment in 10%.

Refer again to Table 15-7 II B. When impairment of degenerative changes is combined with impairment due to range of motion (Table 15-8, 15-9), lumbar whole person impairment is 15%.

This results in 24% whole person impairment when combined (using combined values chart pg 604). 

On December 14, 2005, the SIME physician, Dr. Silverman, calculated a 34% whole person impairment:

This includes a 6% whole person rating from Table 15-7 IIB for two-level lumbar degenerative discs treated nonsurgically combined with lumbar range of motion impairments from Table 15-8, flexion 8%, extension 5%, right lateral bending 1% and left lateral bending 3%. The range of motion loss provides a 17% whole-person impairment, combined with 6% from the degenerative changes seen on imaging studies and pain, combined to 22% whole-person impairment from the lumbar spine. Again, using Table 15-7 II-B, the cervical degenerative changes at two levels allows a 5% whole-person impairment. This is combined with cervical range of motion impairment of 2% for flexion, 2% extension, 2% right lateral bending, 1% left lateral bending, 2% right rotation, 1% left rotation, for a total cervical whole-person range of motion impairment of 10%, combining with the diagnosis to the cervical component whole-person impairment of 15%. The 15% cervical component combined with the 22% lumbar component for a total impairment rating of 34%. 

Finally, on February 10, 2006, Dr. Johnston calculated a 23% whole person impairment, which he attributed to the lumbar condition, finding that the cervical condition was a temporary aggravation that did not result in a permanent impairment. 

At hearing, Dr. Cross, the employee and his finance each testified that the employee’s condition had improved after the nucleoplasty. Dr. Cross and the employee agreed that he should be considered medically stable on July 26, 2006, when Dr. Cross gave him a full release to return to work following the nucleoplasty. Unfortunately, no new PPI rating was performed since the date of the nucleoplasty. Therefore, we find that a new PPI rating must be completed.

In reaching the conclusion that a new PPI rating is required, based on the SIME opinion of Dr. Silverman, we find by a preponderance of the evidence that the employee’s upper and lower back condition is substantially related to his work injury.  Therefore, we direct that the employee undergo a new PPI rating of his back, to determine whether his back condition has improved since the date of his nucleoplasty. AS 23.30.110(g). Accordingly, we will postpone a decision on a PPI rating, pending the review of any subsequent rating results. We reserve jurisdiction to resolve disputes.


ORDER
1. The employee is medically stable as of September 1, 2004.

2. A decision on the employee’s claims for TTD after September 1, 2004 and on any PPI benefits is deferred until we have reviewed the results of post-nucleoplasty PPI ratings. We retain jurisdiction in accord with this decision.

Dated at Fairbanks, Alaska this _____ day of October, 2006.



___________________________________



Fred G. Brown,  Designated Chairman


___________________________________                                

Debra G. Norum, Member


___________________________________                                

Jeff Pruss, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of ALLEN L. BURT employee / applicant; v. KUYKENDALL, INC., employer; UMIALIK INSURANCE CO, insurer / defendants; Case No. 200311301; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on October 23rd, 2006.






Kelley J. DeGabain, Admin. Clerk III
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� The employer objects to consideration of any additional issues, such as medical treatment, medical bills, or time loss associated with any medical treatment. Nevertheless, SIME physician Silverman related all back treatments to the employee’s work injury and, as indicated below, we accept that Dr. Cross’ nucleoplasty treatment is substantially related to the employee’s work injury. Therefore, note that we are likely to look favorably on any request for an award of medical and other costs associated with this treatment.


� AS 23.30.095(e) and (k).


� The employer objected to Dr. Cross’ testimony, as irrelevant. We overrule the objection, as her testimony is directly relevant to whether the employee reached medical stability, and the associated claim for TTD benefits.
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