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ALASKA WORKERS' COMPENSATION BOARD

         P.O. Box 115512
Juneau, Alaska 99811-5512

	RUTH F. HANSEN, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

MARK McHOES,

                                                  Employer,

                                                   and 

AMERICAN INTERSTATE INSURANCE CO.,
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	FINAL DECISION AND ORDER

AWCB Case No.  200506426
AWCB Decision No.  06-0288

Filed with AWCB Anchorage, Alaska

on October 24, 2006


On August 9, 2006, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition for a continuance.  Attorney Robert Rehbock represented the employee.  Attorney Michael Budzinski represented the employer and insurer (“employer”).  The record was held open to receive Board requested supplemental briefing on the issue of job abandonment and employer / employee relationship status.  After receipt of the parties’ supplemental briefing, the record closed when the Board members met to consider the briefing on October 6, 2006.


ISSUE

Whether there was a contract between Ruth Hansen and Mark McHoes creating an employer / employee relationship subject to the provisions of AS 23.30.020, when Ms. Hansen fell on the ice while on the employer’s premises on February 19, 2005?


SUMMARY OF THE EVIDENCE
The recitation of facts shall be limited to those necessary to determine the narrow issue before the Board, whether under the facts of this case there was a contract between Ruth Hansen and Mark McHoes creating an employer / employee relationship subject to AS 23.30.020 on February 19, 2005.

I.
HISTORY OF THE CASE

Ruth Hansen was hired on November 30, 2004, as the office manager of Coastal Electrical & Mechanical Contracting, owned by Mark McHoes. The employee completed a report of occupational injury on March 20, 2005, describing how an injury occurred, as follows, “walking towards door to office, slipped & fell on ice hitting back of head very hard.  Because of ice, fell 2 more times, holding box of paperwork.”
  The date the injury occurred was not provided by the employee.  The employee also completed the employer’s portion of the report form, describing the details of how the injury happened as follows, “walking between residence of business owner and office (on same property), slipped numerous times on ice, had asked for salt or dirt, to no avail.”
  The employee indicated she worked seven days a week and was paid for the day of the injury.
  The employer’s portion of the form is not signed by an authorized employer representative.

The employer filed a separate report of injury and described how the injury occurred as follows, “Clmt was carrying boxes.  Clmt alleges she fell on ice several times that day on ice.  [sic]  Clmt allegedly sustained strain & possible fracture to neck & allegedly struck head.”  The employer doubted the validity of the employee’s injury due to possible drug / alcohol involvement.

The employee was evaluated by Murray Buttner, M.D., on February 23, 2005, at the Ilanka Health Center in Cordova, Alaska.  The employee reported she slipped and fell on the ice four times on February 19, 2005, and complained of severe pain in her neck.  Dr. Buttner noted the employee appeared intoxicated and smelled of alcohol.  The employee denied she is a heavy drinker; reported that alcohol was not involved in her four falls; and reported that she had taken two shots of Schnapps to deal with the pain.  Dr. Buttner placed the employee in a Philadelphia collar, providing the employee with immediate and dramatic relief.  Because he suspected possible cervical spine fracture, Dr. Buttner referred the employee to the Alaska Native Medical Center (“ANMC”) in Anchorage for a CT
 scan and evaluation by an orthopedic surgeon.

Kevin Stange, M.D., evaluated the employee and made a referral for a neurological consultation with Thomas R. Gordon, M.D.  The employee’s neurological examination was normal, therefore, a MRI
 of the employee’s cervical spine was ordered,
 which revealed no acute intracranial pathology but possible sinusitis.
  The MRI did not reveal evidence of an acute fracture or evidence of instability; however, dorsal ligamentous strain to internuchal ligaments was suspected.
  The MRI showed cervical spondylosis, with loss of cervical lordosis, which appeared to be degenerative in etiology and exaggerated the severity of the employee’s disc disease between C4 and C7, resulting in severe canal stenosis and contouring of the spinal cord.
  There was no significant increased signal noted within the cord.
  The CT scan revealed extensive degenerative changes of the cervical spine with a fragmented appearance of the left facet joints at the C3-C4 level on the left, due to chronic degenerative change,
 as fracture of the region was ruled out by the MRI.

On discharge, the employee was referred for physical and occupational therapy.  Follow-up with neurosurgery was indicated if the employee was not making progress with physical therapy and required surgical intervention for a multi-level reconstruction from C3 to C7.

On March 11, 2005, the employee was seen at the Ilanka Health Center for the first time since returning home from Anchorage.  The employee reported she refused to take Vicodin and Flexeril.
  On March 14, 2005, before engaging in physical therapy, the employee presented to the emergency room at the Cordova Community Medical Center reporting she was out of pain medication and unable to cope with neck and shoulder pain.  She had taken 100 Vicodin and an unknown quantity of Flexeril prescribed on February 21, 2005.  The employee was provided Toradol and directed to follow up with the Ilanka Health Center.

On March 20, 2005, the employee presented again at the emergency room with complaints of pain.  It is noted that the employee has a history of alcohol and drug abuse.  G.W. Van Winkle, M.D., reported the employee became abusive and left.
  On March 21, 2005, the employee sought refills on her prescription medications from the Ilanka Health Center.  Dr. Buttner noted the employee’s severe cervical degenerative disease now exhibited radicular symptoms and evidence of rhomboid strain.  Dr. Buttner found the employee’s degenerative changes chronic but recognized an acute component since she fell on the ice.  He indicated the employee should cut back on her use of Vicodin.

In follow-up on March 28, 2005, Dr. Buttner found the employee’s severe degenerative disease of the neck, with spondylosis and spinal stenosis had progressing symptoms of nerve root impingement.  Referral was made to the Alaska Native Medical Center for a steroid injection,
 which the employee received on April 14, 2005.
  At that time, the employee was scheduled for spine surgery in July.  On June 22, 2005, the employee was approved for surgery,
 which occurred on July 1, 2005.
  

The employee was seen in the emergency room on August 12, 2005 for narcotic / opiate withdrawal.
  Urine toxicology was positive for cocaine.
  On August 14, 2005, the employee was again seen at the Alaska Native Medical Center Emergency Room, when brought in by the University of Alaska police.  When resisting arrest, the employee ran and was tackled by the police.  Despite facial abrasions, the employee was cleared for jail.

The Alaska Native Medical Center faxed Dr. Buttner dictations regarding the employee’s polysubstance abuse.  Laurie Olnes, M.D., shared that the employee admitted to use of drugs, including cocaine and heroin.  Dr. Olnes felt Dr. Buttner should be aware in case the employee showed up in Cordova requesting medication.
  

Dr. Buttner released the employee for limited light-duty work on September 15, 2005.  He indicated the employee would be able to perform office work on a fulltime basis within three to six months.

On November 4, 2005, the parties submitted a compromise and release agreement for approval by the Board.  The compromise and release agreement was to resolve the employee’s claim for temporary total disability (“TTD”) benefits, medical benefits and permanent partial impairment (“PPI”) benefits.  The employee alleged she sustained her injuries from slipping and falling multiple times while walking from the employer’s residence to the office and that she was employed as the employer’s office manager at the time of the injury.
  The employer denied liability for workers’ compensation benefits on the basis that the employee was not an employee at the time of her injury based upon previous abandonment of her job, for which she was terminated.
  The Board denied the compromise and release agreement.  Considering the significant benefits the employee was waiving and the unclear nature of the record with regard to the employee’s status on the date of the injury, the Board was unable to find the compromise and release agreement in the employee’s best interest under 8 AAC 45.160(a).  The Board acknowledged the parties disputed whether the employee was employed by the employer at the time of the February 19, 2005 injury.  The employee had filed payroll records showing she received wages during the period January 18, 2005 through February 18, 2005 and February 18, 2005 through March 18, 2005.  During the latter payroll period, the employee earned $375.00.  The Board requested that the employer provide the Board with more detailed payroll records and the employee’s timesheets for the February 18, 2005 through March 18, 2005 payroll period as we were unable to determine the day or days the employee worked to earn $375.00 during this time period.

The employee’s W-2 Wage and Tax Statement 2004 indicates the employee earned $3,592.50 from Coastal Electrical & Mechanical in 2004.

The employer’s Employee Earnings Summary indicates that the employee received a check for $344.44 on February 18, 2005, for the time period starting February 7, 2006 and ending on 
February 13, 2006.
  There is a hand written notation on the check stub, which indicates the payment was for “Draw Only.”
  

The employer controverted all benefits on June 16, 2005, TTD benefits on August 30, 2005, TTD, temporary partial disability (“TPD”), PPI, medical and transportation benefits and reemployment benefits on January 19, 2006.
  The underlying basis for all controversions was that the injury did not arise out of or in the course and scope of employment; that the employee was not an employee of the employer at the time of the alleged falls which caused her injuries; that the employee had previously abandoned her job and / or had been terminated; that if any falls occurred, they occurred while the employee was performing personal activities unrelated to her prior employment with the employer; and that the employee failed to provide notice of injury within 30 days following the alleged falls and, therefore, her claim is barred under AS 23.30.100.
  Additionally, the employer controverted all benefits on April 6, 2006 and June 28, 2006, for the employee’s failure to attend employer’s medical evaluations.

II.
WITNESS TESTIMONY

A. Natalie Streeter
Natalie Streeter testified that in Cordova, while working for her father at a hotel / lounge, she came to know the employee when the employee came into the lounge.  Ms. Streeter testified that on February 23, 2005, she took the employee to the airport for injuries the employee incurred on February 19, 2005.  She testified that she assisted the employee after observing her struggling to get into the employer’s truck.  She testified that she drove to Mr. McHoes home, picked up the employee's luggage and carried it to the truck while the employee was notifying 
Mr. McHoes of her projects.  She testified the employee was notifying Mr. McHoes of what he needed to do in her absence.  Ms. Streeter testified that she heard no discussion between the employee and Mr. McHoes regarding whether or not the employee was an employee of the employer.

Ms. Streeter testified that she did not have any knowledge that the employee had been terminated before that day she went to the airport.  She testified that she was unaware of a reason why the employee would have used the employer’s truck or provided him with all the information she did prior to going to Anchorage for medical treatment if she were not an employee.  Ms. Streeter testified that it appeared to her the employee was employed by the employer.
B. Steve Donaldson

Steve Donaldson testified that he has known the employee over the years as a neighbor and a friend.  He testified that he owns the taxi business and the employee took his taxi on many occasions.

Mr. Donaldson testified that he has reason to believe the employee was injured at work.  He testified that he knew the employee was working for the employer in February 19, 2005, when she was taking things to the post office for Mr. McHoes and going to the bank.  He testified that the employee got out of one of his taxis and that is when she fell.  He testified he knew this because that's what one of his drivers reported.  He later testified that he did not know why the employee was in the taxi that day.  He testified that Kenny Jack was driving the taxi that transported the employee on February 19, 2005.  Mr. Donaldson testified that, according to Kenny Jack, the employee fell right outside of Mr. McHoes’ house.

Mr. Donaldson testified that he thinks the employee was employed by the employer on February 19, 2005 because, in the past, he had taken her on rides to the bank to cash checks and to the post office.  He testified that she regularly did business errands for which he drove her around in his taxi.  He testified that on February 19, 2005, his driver Kenny Jack picked the employee up and took her around town.  He testified that he has no specific information recording what the employee did on that day.  He further testified that he has no specific information that the employee was conducting business related errands.

Mr. Donaldson testified that Kenny Jack no longer drives taxi for him and that he has no idea where Kenny Jack is or how to contact him.

C. Ruth Hansen

1.
Hearing Testimony
Ruth Hansen served as an office manager for the employer.  She testified that it was her job to put government contracts together for the employer and to conduct filing.  She testified that on the day she was injured, she was moving boxes of contracts from Mark McHoes’ house to the office.  She testified that Mr. McHoes was not there.  She further testified that Mr. McHoes told her that he needed the boxes for a job in Bethel.  She testified that it was when she was carrying the boxes from the house to the office that she slipped and fell.  She testified that a few days later she was unable to get out of bed, went to the clinic and after x-rays were taken, she was sent to Anchorage for further medical treatment.  

The employee testified that she did not speak to Mr. McHoes until a week and a half after the fall.  She testified that she went into the office to inform him she had to go to the Alaska Native Medical Center in Anchorage.  She testified that her job with the employer ended when she told Mr. McHoes she was in the hospital.  She testified that the employer terminated her after she sustained the injury.  She testified that she never received anything in writing and the termination occurred over the phone.  After that, she testified she went to the office to gather her personal belongings and left.

The employee testified that Mr. McHoes was upset that she was hurt because he did not want his insurance rates to go up.  The employee testified that it was not until she spoke with Mr. McHoes, when she was in hospital, that she learned she was terminated.

The employee testified that she did not remember or recall if she was in Anchorage from 
February 4, 2005 through February 18, 2005.  However, she testified that Mr. McHoes gave her a check while she was in Anchorage the first time.  She testified that he gave her the money so she could obtain an attorney to seek custody of her nephew.  She testified that Mr. McHoes paid for her hotel room while in Anchorage.  She further testified that she did not have a conversation with 
Mr. McHoes regarding termination of her employment during her first trip to Anchorage.

The employee testified that time cards are handwritten by employees and that she kept her time cards.  She testified that each week, after each pay period, time cards are entered into each employee's binder and the information is then entered into the computer for each pay period.  She testified that pay periods ran from Monday through Sunday and there is a one-week delay in receiving payment for time worked.  She testified that her last payment from the employer of $375.00 was for the pay period of February 7, 2005 to February 13, 2005.  She testified that the Employee Earnings Summary dated February 18, 2005 to March 18, 2005 represents the pay periods from February 11, 2005 to March 11, 2005.

Ms. Hansen testified that Mr. Donaldson got his stories mixed up.  She testified that she fell three times within a short period of time; however, she merely slipped by the cab but did not fall.

2.
Deposition Testimony
The employee’s deposition was taken on March 31, 2006.  She testified that she could not remember the exact date she traveled to Anchorage but thought it was around February 7, 2005.  She testified that she spent less than a week in Anchorage, returning to Cordova on February 12 
or 13, 2005.  She testified that she worked for an entire week, a regular work week, before her fall.  She testified that this could be verified with the employer's computerized wage documentation and payroll records.

The employee testified the work she was performing for the employer on date of her injury was placing documents for the Bethel school projects in binders, placing the binders in boxes in carrying the boxes from Mr. McHoes’ residence to the office.  She testified that Mr. McHoes was in his residence while she performed this work.  She testified that she does not recall if anyone witnessed her fall but that someone did help her pick up the binders; however she could not recall if it was 
Mr. McHoes or Mike Smith.

D. Mark McHoes
Mark McHoes testified that he is the owner of Coastal Electrical and Mechanical Contracting.  He testified that the employee was an office worker; she answered phones, operated the computer, did accounts payable and receivable and payroll.

Mr. McHoes testified that the employee stayed in a room in his home when he was out of town.  He testified that when he would come back to town, she stayed with friends or relatives.  He testified that the office for the business is on the first floor of a two-story building.  He testified the second floor of the building houses an apartment.  Nearby, he testified, there is a two-story house.  He testified this is his home and is used for business only when he is there doing paperwork.  He testified that the house is not normally used for storage of business records.  He testified that the employee worked in the office, not in the house.

Mr. McHoes testified that it was his recollection that the employee left for Anchorage on Friday, February 4, 2005.  He testified that the employee needed to go to Anchorage to get glasses because she was having trouble seeing the computer screen.  He testified that he may have allowed the employee to use a commuter ticket.  He testified that the company had an account with Longhouse Hotel in Anchorage and that he ended up paying for the employee's entire stay from February 4 through February 18, 2005;
 however, he had expected the employee to return to Cordova and her job on Monday, February 7, 2005.

Mr. McHoes testified that he was working on a project in Valdez while the employee was in Anchorage.  He testified that he spoke with the employee on only one occasion for approximately five minutes during the two-week period she was in Anchorage.  He testified the conversation occurred during the first week of the employee's absence.  He testified that he told the employee that she was needed at work and that he was ready for her to come back.  Mr. McHoes testified that the employee assured him she would return to Cordova and her job the next day, but she failed to keep her word, did not contact the employer and did not came back for another week.  

Mr. McHoes testified that the phone conversation in which he and the employee discussed her employment status occurred when she called him.  He testified that she was upset because he had placed an ad for office help.  

Mr. McHoes testified that the last time the employee worked for the employer was February 4, 2005, and that she did not do further work for the employer after that date.  He testified that the employer’s computer records indicate the last time entry for the employee was for time worked on February 4, 2005.  He testified that employees complete their own timesheets, the information is then entered into the computer and the timesheets are placed in the respective employees’ files.  He testified the last handwritten entry on the employee’s timesheet was on February 4, 2005, for eight hours.  It is Mr. McHoes’ belief that the employee took her personnel file when she left.  He testified that the employer has searched for the employee’s personnel file and has been unable to locate it on the premises.  

Mr. McHoes testified that if the employee was on the premises of the employer on February 19, 2005, she had a right to be on his and the employer’s premises to retrieve her personal items but that she had no right to be there as an employee.

Mr. McHoes testified that he expected the employee to return from Anchorage on February 6, 2005. He testified the employee’s job with the employer was terminated because the employee disappeared and did not return to work for two weeks.  Mr. McHoes testified that the employer considered the employee to have abandoned her job.  Consequently, he testified, he placed an ad to replace her.

Mr. McHoes testified that on February 23, 2005, Natalie Streeter drove the employee to the airport.  He testified that the two came into the office before going to the airport.  He testified the employee was communicating with him while he was on the computer attempting to do payroll.  He testified that it is quite likely that he asked the employee questions regarding how to complete certain tasks.  

He testified he did not consider Ruth Hansen an employee because she had abandoned her job.  He testified that he did allow use of the company truck to take the employee to the airport to go to a hospital.  However, he testified that this was not as an employer, but as a decent human being.

Mr. McHoes testified that the employee never came back to the office to perform work for the employer after going to Anchorage for glasses.  Mr. McHoes testified that from February 19 to February 23, 2005, there are no records that indicate the employee performed work for the employer.  He testified that to his knowledge she did not perform work for the employer from February 19 to February 23, 2005.  Further, he testified that he gave her no instructions to perform work for the employer on those days because she had abandoned her job, she was no longer an employee.

Mr. McHoes testified that when he goes out of town, he signs blank checks so that the checks can be used in his absence for payroll.  He testified that the check written out to the employee on 
February 21, 2005, for $344.44 represents a $375.00 payroll draw.  He testified that he did not authorize the employee to pay herself a draw.  Mr. McHoes testified that on February 18, 2005, he took over the administrative functions of the office himself.  He testified that he had nothing to do with writing the check out to the employee.  He testified it was possible the employee came to the office without his knowledge and wrote the $344.44 check using one of the blank checks he had signed.  He testified he recognized the “draw only” notation on the check was written in the employee’s handwriting.

Mr. McHoes testified that he had telephone conversation with the employee after she hurt her neck but she never discussed how she hurt her neck.  

Mr. McHoes testified that the employer does not keep boxes of records that relate to government contracts.  He testified the employer does not have such boxes.  He testified that all records pertaining to government contracts are kept in binders in the office and there was no reason for the binders or any of the employer’s records to be in his home.  

Mr. McHoes testified that during the time of the employee’s injury, temperatures were high enough that there was no ice on the ground.  He testified it was his understanding that the employee was falling all over town that week.  He testified that he returned from Valdez on February 18, 2005, that he has no recollection of seeing the employee at the property on Saturday, February 19, 2005.  He testified that if the employee was on the property, it was to retrieve her personal belongings from the residence.

III. PARTIES’ ARGUMENTS

The instant case involves several issues.  However, the Board is addressing simply whether the employee was an employee of the employer at the time she injured her neck.  We must determine if a reasonable person in the employee's shoes would believe they still had a job with the employer after being gone for two weeks.  We must determine if it was reasonable for both sides to potentially anticipate the employee was working for the employer on the date of her injury.

A. Employee’s Arguments

The employee argues that the evidence in this case supports an inference that the employer did not inform the employee of its intent that her job was terminated.

The employee asserts that an employee and employer are defined in the Alaska Worker's Compensation Act (“Act”) at AS 23.30.395, but that cases under this provision  make it clear that the relationship of employer and employee is broader than the contract of employer and employee.  The employee argues that the Alaska Supreme Court, in workers’ compensation cases, has ruled that the employment relationship depends on the acts and statements that give rise to employee reliance or exposure to the employment site and risk, as opposed to a subjective intent or even the objective intent to not employ.  The employee points out that an employment contract need not have been formed, but still an employer becomes liable for workers’ compensation during the “tryout period” before an employee is hired.
  The employee argues that under Child's the board must consider objective evidence of the formation of a contract of employment as opposed to the subjective intent.  The employee argues that under the law of contract objective evidence of subjective intent must be examined to determine a contract and its terms.  The employee further argues that the Board should consider all alleged communicative acts, written or not, in addition to comments, silences and conduct to determine if a reasonable person would find an objective manifestation of a present intent.
  The employee asserts that the employer has admitted that it did not express any objective intent to replace her or to consider the employment abandoned.  Under the authorities relied upon by the employee, the employee argues the employer cannot deny a continued employment contract for the purposes of workers compensation.

The employee relies on Pitka v. Interior Reg’l Hous. Auth.
  In Pitka an employee sought remedies for wrongful discharge.  The employer claimed it had not discharged the employee.  The employer openly and harshly criticized the employee’s job performance, which the employee construed as termination.  The Alaska Supreme Court found the employer did not terminate the employee and that the employee refused to return to work.  The Court held that the employee could not rely on her subjective perception where the objective acts of the employer could be construed as other than a termination.  Further, the Court found overt criticism of the employee’s job performance was not a sufficient demonstration of an employer's intent to replace an employee so as to objectively terminate the employment; objective evidence must be provide to demonstrate the employer’s intent to terminate.

The employee asserts that the employer admitted it did not express any objective intent to replace the employee or to consider the employment abandoned.  Based upon this assertion, the employee argues that under the authorities she relies upon, the employer cannot deny the continued employment contract for workers’ compensation purposes.

B. Employer’s Arguments

The employer contends that for an employee / employer relationship to exist under the Act, an express or implied contract of employment is required.
  In reliance upon the Alaska Supreme Court's holding in Childs,
 that the law of contracts applies when determining whether a contract of employment exists for workers’ compensation purposes, the employer asserts that the Board is obligated to undertake a contract analysis in determining whether an employment relationship exists.

The employer argues that an employment contract, like any other contract, can be breached or abandoned by one of the contracting parties.  The employer further argues that just as the Board is to evaluate all the factors in light of the surrounding circumstances in determining whether an implied contract of employment was formed, the Board should also consider all the factors in light of the surrounding circumstances in determining whether the contract was breached or abandoned, thereby ending the employment relationship.

Acknowledging that the issue of job abandonment by an employee is a matter of first impression for the Board, the employer offers a definition of abandonment in an employment case, as follows:

Abandonment is a fact made up of an intention to abandon and the external act by which the intention is carried into effect.  If the evidence convinced the court. . . that these two elements united in this case, then “abandonment” was established as a fact.

The employer asserts that in the workers’ compensation context, the concept of job abandonment as a defense available to an employer is necessary; otherwise, an employee could fail to show up for work for an extended period of time, causing the employer to conclude that the job had been abandoned, enter the employer's premises, suffer an injury, and claim workers’ compensation benefits.

The employer asserts that the concept of job abandonment clearly includes a reasonableness standard; specifically, whether it was reasonable for the employer to conclude under all the circumstances that the employee had abandoned his or her job.  Under the definition of abandonment provided by the employer, the employer argues that the act of not reporting to work implies the intention to abandon the employment.  The employer asserts that if the employee fails to report to work for an unreasonable period of time, that failure implies abandonment and is the external act by which the intention is carried into effect.  The employer argues that an employer is justified in assuming an employment has been terminated through abandonment if an employee does not report to work within a reasonable period of time.

Applying these arguments in the instant case, the employer argues that the evidence demonstrates the employee told the employer she was taking a trip to Anchorage from Cordova in February 2005 over a weekend, but that the records presented at hearing show the employee extended her stay in Anchorage for two weeks.  The employer encourages the Board to consider the fact that the employer spoke to the employee during her time in Anchorage, asking her when she would return to work and that the employee represented that she would return to work, but did not do so.  The employer argues that based upon these facts, the employer assumed that the employee had abandoned her job.  Further, the employer asks the Board to consider the fact that although 
Mr. McHoes was in Cordova on Saturday, February 19, 2005, he was not aware that the employee had supposedly returned to work on his premises or that the employee had allegedly suffered an injury.  The employer asserts that this is a situation where the employee returned to the employer's premises without the employer's knowledge after an unreasonable absence, thereby justifying the employer’s conclusion that the employee abandoned her job.  As such, the employer argues that the employee was not an employee at the time of her alleged injury.

Finally, the employer asserts that since liability under the Act hinges upon the existence of an employee / employer relationship, which in turn hinges upon the existence of a contract of employment, general contract principles apply to whether an employee has abandoned his or her employment and breached the contract.  The employer asserts that the Board should apply a reasonableness test in determining whether an employer could reasonably conclude that employment has been abandoned.  The employer argues that, in this case, the Board should find it was reasonable for Mr. McHoes to conclude the employee abandoned her employment after extending a weekend absence into a 14-day absence from employment.  The employer argues that under all the facts and circumstances heard by the Board, the preponderance of the evidence supports the conclusion that the employee abandoned her employment prior to February 19, 2005.  Thus, the employer argues that the Board should conclude that the employee was not an employee of the employer on that date.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. PRESUMPTION ANALYSIS

The Act affords an injured worker the presumption that the benefits sought are compensable.
  The evidence needed to raise the presumption of compensability varies depending on the type of claim.  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment,
 or between a work-related injury and the existence of the disability.

The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability, or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee’s injury entitles her to compensation benefits.
  

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of her case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.

II. EMPLOYER / EMPLOYEE RELATIONSHIP

In this matter, the Board must address if the employee was employed by the employer at the time of February 19, 2005 injury.  Under AS 23.30.020, “. . . every contract of hire, express or implied, shall be construed as an agreement on the part of the employer to pay and on the part of the employee to accept compensation in the manner provided in this chapter for all personal injuries sustained.”  AS 23.30.120(a) provides in part:  “In a proceeding for the en​forcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provi​sions of the chapter. . . .”   

AS 23.30.395 provides in part:

(12) "employee" means an employee employed by an employer as defined in (13) of this section;

(13) "employer" means the state or its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on in this state.

See also 8 AAC 45.890.

The Alaska Supreme Court also held in Meek v. Unocal Corp., “the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.”
  We have followed the court's rationale, applying the presumption to the question of employee / employer relationships.
  

Where employment causes injury or when employment aggravates, accelerates, or combines with a pre-existing condition to cause a disability, the claimant is entitled to compensation and benefits.
  The employment must be a substantial factor contributing to the disability.
 

We find the employee's testimony concerning her work for the employer is evidence that she had an employment relationship with Mark McHoes.  Following the court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to her claim.  

Nevertheless, we find the testimony of Mr. McHoes is substantial evidence rebutting the presumption.  Mr. McHoes testified that he considered the employee to have abandoned her job and to no longer be an employee of the employer on February 19, 2005.  Further, he testified that he was in Cordova on February 19, 2005, and was unaware of the employee’s presence at either his residence or the employer’s office.  Having found the testimony of Mr. McHoes substantial evidence to rebut the presumption, consequently, the employee must prove her claim by a preponderance of the evidence.
  

In Alaska Pulp Corp. v. United Paperworkers International Union, the Alaska Supreme Court held that before an employee / employer relationship arises for the purpose of workers' compensation, an express or implied contract must exist.
  The formation of a contract requires four express or implied elements: an offer encompassing its essential terms, an unequivocal acceptance of the terms by the offeree, consideration, and an intent to be bound.
  

The formation of an express contract requires an offer encompassing its essential terms, an unequivocal acceptance of the terms by the offeree, consideration and an intent to be bound.
  An implied employment contract is formed by a relation resulting from “the manifestation of consent by one party to another that the other shall act on his behalf and subject to his control, and consent by the other so to act.”
 


The Alaska Supreme Court, in Childs v. Kalgin Island Lodge,
 held that the Board should make its determination whether an implied contract was formed by considering all the factors in light of the surrounding circumstances.  The court adopted the position that “[o]rdinarily no single feature of the relation is determinative . . . and each case must depend upon its own facts.”
  The Court directed that words and acts of the parties should be given such meaning as reasonable persons would give them under all the facts and circumstances present at the time in question.
 
In Larson's Worker's Compensation Law, Professor Larson instructs that compensation law is a mutual arrangement between the employer and the employee under which both give up and gain certain things and since the rights to be adjusted are reciprocal rights between the employer and the employee, it is not only logical but mandatory to resort to the agreement between them to discover their relationship.

At the third stage of the presumption analysis the Board considers questions of credibility and determines the weight to give the employee’s and the employer's evidence.  Based upon review of the evidence in this case pertaining to the existence of an employer / employee relationship, the Board finds that by a preponderance of the evidence the employee is unable to prove all elements of an employer / employee relationship sufficient to establish the continued existence of either an express or implied contract.  

The Board looks to the requirements for formation of an employer / employee relationship as outlined in Alaska Pulp Corp.  The Board finds that an employer / employee relationship between the employer and the employee existed, based upon the employee’s 2004 W-2 Wage and Tax Statement from the employer, Coastal Electrical & Mechanical.  The Board finds an offer encompassing the essential terms of the employment contract was made by the employer and that there was an unequivocal acceptance of the terms by the employee in 2004.  However, the Board finds that the employee, no longer unequivocally accepted the terms of the contract of employment when she extended her stay in Anchorage beyond the period of one weekend, from February 4 to February 6, 2005, agreed to by the employer prior to the employee’s departure.  The Board finds Mark McHoes testimony, that he considered the employee to have abandoned her job, credible.
  The Board finds job abandonment tantamount to the employee’s failure to unequivocally accept the terms of the employment contract.  Further, the Board finds that although the employee was paid $375.00 on February 18, 2006, this was designated as a draw for the pay period beginning February 7, 2005 and ending February 13, 2005.  The Board finds, despite the employee’s testimony that she returned to Cordova and worked the week of February 13, 2005, that the employee did not return to Cordova until February 18, 2005, the day she departed from the Longhouse Hotel.  The Board finds many inconsistencies in the employee’s testimony and that, frequently, the employee’s testimony contradicts the documentary evidence.  The Board does not find the employee’s testimony to be credible.
  The Board finds the employer never authorized the $375.00 payment and that the employee took advantage of Mr. McHoes practice of leaving blank signed checks for payroll purposes in his absence.  Consequently, the Board finds the employer did not provide consideration to the employee after February 4, 2005.  Finally, the Board finds that the parties did not intend to be bound.  We base our finding upon the fact that the employee failed to report to her job for two weeks.  We find any reasonable person standing in her shoes would not believe she still had a job with the employer and that the employee’s failure to return to her job after her conversation with Mr. McHoes exhibited her intent to no longer be bound by the employee / employer relationship.  Further, we find it was reasonable for the employer to presume the employee abandoned her job.  We conclude the employer thereby no longer had the intent to be bound by the previous employer / employee relationship with the employee.

The Board finds the employee’s intention to abandon her job was manifested when after a one week unexcused absence from her job, she assured the employer she would return to work the next day, but did not return for an additional week.  The Board finds the objective, external act of remaining in Anchorage demonstrates the employee’s intent to abandon her job.

Finally, the Board finds the employee’s testimony that she was working for the employer on February 19, 2005 moving boxes of binders from Mr. McHoes’ residence to the employer’s office disingenuous.  The Board, finding Mr. McHoes’ testimony credible, gives greater weight to his testimony.  The Board relies upon Mr. McHoes’ testimony that he did not see the employee on the property on February 19, 2005.  Further, we rely on his testimony that he did not direct the employee to move boxes of binders from his residence to the employer’s office because all project binders were stored in the office and he had no need for them in his residence.  The Board relies on Mr. McHoes’ testimony that if the employee was on the property of the employer, it was for the purpose of retrieving her personal belongings.

The Board finds, by a preponderance of the evidence available to us, that the claimant was not an employee of the employer for purposes of workers’ compensation at the time of her injury.  The Board finds the February 19, 2005 injury sustained by the employee did not occur within the course and scope of work for the employer.
  By the preponderance of the evidence and in accord with our findings above, we conclude the employee was not engaging in an employer-sanctioned activity at the time of her February 19, 2005 injury.  We find this injury did not occur within the course and scope of an employee / employer relationship, within the meaning of AS 23.30.395(2) and, accordingly, shall dismiss the employee’s claim.


ORDER

1. Pursuant to the criteria outlined in Alaska Pulp Corp. v. United Paperworkers International Union, an employer / employee relationship between Mark McHoes, d/b/a Coastal Electrical & Mechanical Contracting and Ruth Hansen did not exist on February 19, 2005.

2. The employee’s claim is denied and dismissed in its entirety.

Dated at Anchorage, Alaska on October    , 2006.
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