TIMOTHY K. HOGAN  v. JAMES A.  SULLIVAN

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	TIMOTHY K. HOGAN, 

                                                Employee, 

                                                   Respondant,

                                                   v. 

JAMES A.  SULLIVAN,

                                                  Employer,

                                                   and 

AMERICAN INTERSTATE INS. CO.,

                                               Insurer,

                                                  Petitioners. 
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)
	FINAL DECISION AND ORDER

AWCB Case No.  200502910
AWCB Decision No.  06-0289

Filed with AWCB Anchorage, Alaska

on October 27, 2006


The Alaska Workers’ Compensation Board (Board) heard the employer’s petition for review of the Reemployment Benefits Administrator’s (RBA) Designee’s determination on July 19, 2006 at Anchorage, Alaska.  The employee represented himself.   Attorney Nora Barlow represented the employer and insurer.  We kept the record open to accept an additional medical report from the SIME physician, and closed the record on August 16, 2006, when we first met after the report was filed.  We proceeded as a two-member panel, a quorum under AS 23.30.005(f).  


ISSUE
Whether the RBA Designee abused her discretion by referring the employee for an eligibility evaluation under AS 23.30.041(c).  


SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to the narrow issue before us, listed above.  According to the March 2, 2005 Report of Occupational Injury or Illness, completed by the employer’s adjuster, the employee injured his left knee on March 1, 2005.  The mechanism of injury is described as follows:  “Claimant and co-worker were lifting a blow machine into the back of pick up truck.  Claimant slipped on ice and his knee buckled causing him to fall.  He has strain to knee.”  

The employee sought emergent care on March 1, 2005, and ultimately chose Charles Kase, M.D., as his attending physician after treatment on March 9, 2005.  At that time, Dr. Kase diagnosed:  “buckle handle tear of the medial meniscus” and ordered an MRI.  The MRI taken on March 10, 2005 confirmed a “large tear of the medial meniscus.”  On March 18, 2005, Dr. Kase performed a partial medial meniscectomy and chrondroplasty of the medial femoral condyle and patella.  Postoperatively, on March 28, 2005, Dr. Kase recommended a course of physical therapy, which the employee undertook.   In his June 6, 2005 report, Dr. Kase recommended that the employee also have an allograft for his continued left knee complaints, and scheduled that surgery for July 5, 2005.  Dr. Kase recommended continued weight training, and scheduled a “pre-op” visit for June 22, 2005.  In his June 22, 2005 report, Dr. Kase noted that “this gentleman’s planed ACL reconstruction has been delayed by Workman’s Comp having controverted his claim.”  Dr. Kase also noted he was provided with job descriptions, but he believed it would be premature to comment at that point;  as of that date, the employee would only be able to return to “sedentary or very light duty work until he gets his knee worked on.”  (Id.). 

At the request of the employer, the employee was evaluated by John Thompson, M.D., an orthopedic surgeon, on August 9, 2005.  Dr. Thompson opined that the employee was medically stable as of the date of his evaluation, and that employee has a 1% permanent impairment, however,  he attributed the impairment to pre-existing conditions.  In response to the following question, “Is any further medical treatment now indicated as a result of the 03/01/05 injury?  If so, please provide your specific recommendations.”  Dr. Thompson responded:  

This is somewhat difficult to answer.  He does have some discomfort subsequent to the surgery in March, which probably is due to the degenerative changes that pre-existed the injury.  The fact that he had a buck-handle tear of the medial meniscus, which was removed, has undoubtedly changed the mechanics of the knee and may well have aggravated the pre-existing articular degenerative changes.  This is an indirect result of the incident.  However, I do not feel that any further treatment is indicated.  

Dr. Thompson was provided with two job descriptions from the employer.  He commented:  “In reviewing the second job description of Insulation-Power-Unit Tender, I see no reason why he could not do this job.  He could also do the Insulation Worker job with restriction of kneeling on the left knee or squatting.”  (Id.).  

Based on the disputes between Drs. Kase and Thompson, a second independent medical evaluation (SIME) was ordered by the Board with Charles Brooks, M.D., on January 24, 2006.  Dr. Brooks opined that he believes the employee was medically stable by August 9, 2005, when he was evaluated by Dr. Thompson.  Regarding his diagnoses, Dr. Brooks opined: 

1)
Torn left anterior cruciate ligament, due to an unknown injury pre-existing that [of] March 1, 2005.  

2)
Bicompartmental Chrondromalcia left knee, with grade 3 involvement of patella (primarily medial facet) and medial femoral condyle, and grade 1-2 involvement of medial tibial plateau, due to genetics and aging but probably accelerated by the mild anterior cruciate laxity, status post arthroscopic chrondroplasty of patella and medial femoral condyle (March 2005).

3)
Buck-handle tear left medial meniscus, due to the March 2005 occupational injury, status post partial arthroscopic medial meniscectomy (March 2005).  

Regarding the employee’s ability to return to work as an Insulation Worker or Insulation Power-Unit Tender, Dr. Brooks opined:  

This is a difficult question to answer given the subjective-objective discrepancy, but the bottom line answer is no.  To elaborate, Mr. Hogan’s subjective complaints appear greater than what one would expect given what appears to have been an appropriate and competently performed arthroscopic surgery, and the several mild objective abnormalities on today’s physical examination.  

Based on the symptoms, limitations, and job physical demands reported by Mr. Hogan today, he is unable to return to work as an insulator.  However, there is also discrepancy between the physical demands listed in the job descriptions for insulation worker and insulation/power-unit tender and those reported by the claimant.  

. . . 

On the other hand, complete ACL tears typically result in an unstable knee which becomes more unstable as the so-called secondary restraints (backup systems to the ACL) stretch out over time.  This often results in repeated episodes of the knee “giving out” or “giving way,” followed by recurrent pain, swelling, and stiffness, albeit of lesser severity.  If not initially torn, medial or lateral meniscus may be torn during one or more of these instability episodes.  The abnormal motions of the unstable knee and irregular surfaces of torn meniscus contribute to premature degenerative arthritis.  

The March 1, 2005, injury probably represented one of these instability episodes, and not surprisingly resulted in a meniscal tear.  Mr. Hogan’s left knee is probably worse now than it was before the subject occupational injury, by virtue of having lost a portion  of medial meniscus.  This implies the claimant is somewhat more likely to have another reinjury of left knee should he return to work in a physically demanding job.  Hence the examiner recommends Mr. Hogan not return to work as an insulator, but find less physically demanding work.  

This recommendation would be withdrawn if Mr. Hogan underwent an anterior cruciate ligament reconstruction and ended up with a stable knee.  However, he had only mild and minimal laxity on Lachman and anterior drawer, respectively, today.  As implied by Dr. Thompson, often the final outcome of the ACL reconstruction is no better than this.  Also, since there was no indication of new injury to the ACL on March 1, 2005, it is difficult to state a reconstruction thereof was necessitated by the subject occupational injury.  

Assuming Mr. Hogan does not undergo ACL reconstruction, he would, in more general terms, be well advised to avoid walking or running on uneven surfaces as well as recreational or vocational activities involving sudden stops or starts, cutting, pivoting, and jumping.  Most jobs do not require the latter, high demand activities for the knee, although many sports do.  Also the claimant should wear his ACL brace during activities which might potentially reinjure left knee.  

The tear of the medical meniscus and resulting partial arthroscopic medial meniscetomy probably resulted in no permanent restrictions.  Since the arthroscopy revealed no evidence of acute injury to anterior cruciate ligament, the aforementioned limitations are probably due to preexisting injury to and laxity of the ligament, not the March 2005 injury.  This conclusion may appear ironic, if not oxymoronic.  In other words, Mr. Hogan was able to work as an insulator before the subject occupational injury and now cannot, or at least probably should not without an ACL reconstruction.  This implies his partial disability was caused by the March 2005 injury.  However, the claimant probably had mild ACL laxity before that injury as well, and probably should not have been doing the job he was for reasons stated above.  Hence the examiner would likely have recommended the same limitations before as after the March 2005 injury.  

The employee requested reemployment benefits on October 21, 2005, explaining he exceeded the 90 day limit in AS 23.30.041(c) because he did not know he would be unable to return to work until after he completed his physical therapy.  On March 9, 2006, RBA Designee Faith White found unusual and extenuating circumstances existed to excuse the 90-day limit, and referred the employee out for an eligibility evaluation.  On March 22, 2006 counsel for the employer wrote the RBA Designee requesting she reconsider her determination referring for an evaluation, arguing that no medical evidence supports a finding that the March 1, 2005 injury is the injury that prevents the employee’s return to his occupation in March, 2005.  On April 5, 2006, the RBA Designee denied the request for reconsideration.  She quoted from Dr. Brooks’ report and noted in pertinent part:  

Oxymoronic?  I agree.  Dr. Brook’s report is like a potluck.  It has a little something for everyone.  

Your attending physician, Dr. Kase, has stated that your knee condition is work related.  On January 24, 2006 Dr. Brooks stated you cannot return to your regular work.  Your request for an eligibility evaluation is dated October 21, 2005.  For purposes of this reconsideration there is only a narrow question of whether you had unusual and extenuating circumstances.  I believe you have satisfied the necessary criteria and that you are entitled to an evaluation for reemployment benefits.  

If the employer/insurer disagrees with my decision, they must ask the Alaska Workers' Compensation Board to review my decision by requesting a hearing within 13 days of receipt of this letter (10 days plus 3 days for mailing).  If the employer/insurer does not request a review within this thirteen-day period, my decision is final and our office will refer you to a rehabilitation specialist for an eligibility evaluation.
The employer petitioned for review to the Board on April 13, 2006.  The Board initially heard arguments on July 19, 2006.  The employer wrote to Dr. Brooks on July 28, 2006, requesting clarification of the employee’s physical limitations and his ability to return to work.  In his August 2, 2006 response, Dr. Brooks reported:  

As implied in the SIME report, the claimant probably has no physical limitations due solely to the March 1, 2005, occupational injury.  Stated otherwise, a partial arthroscopic medial meniscetomy alone generally results in no partial or total permanent disability, and it probably did not in this case.  It does result in permanent impairment;  although the rating of is low, 1% whole person;  and disability and impairment are different entities.  Hence, considering only effects of the subject injury (the bucket-handle tear of left medical meniscus and surgery therefore), Mr. Hogan could perform either of the jobs listed in the Occupational Descriptions provided, Insulation-Power-Unit Tender and Insulation Worker.  

. . . 

Based on instruction that my response regarding whether Mr. Hogan could or could not perform the jobs of Insulation-Power-Unit Tender and Insulation Worker was to “be based solely on physical limitations, if any, caused by the industrial injury,”  and since the claimant probably has not permanent restrictions attributable thereto, I signed and approved both Occupational Descriptions.  (Emphasis in original).  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
Generally, when reviewing an RBA determination under AS 23.30.041(d), we must uphold a decision of the RBA absent “an abuse of discretion on the administrator’s part.”  The Alaska Supreme Court has stated an abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985);  Tobluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  

At the time of his industrial injury, AS 23.30.041(c) provided in pertinent part:

If an employee suffers a compensable injury that may permanently preclude an employee’s return to the employee’s occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits.  The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual extenuating circumstances that prevents the employee for making a timely request…

Our regulation 8 AAC 45.520 provides:

(a) An employee requesting an eligibility evaluation for reemployment benefits more than 90 days after giving the employer notice of the injury must submit to the administrator

(1) a written request for the evaluation;

(2) a doctor’s prediction that the injury may permanently preclude the employee for returning to the job at the time of injury; and
(3) a written statement explaining the unusual extenuating circumstances that prevented the employee from timely requesting the eligibility evaluation.
(b) Within 30 days after receiving information required under (a) of this section, the administrator will notify the parties, by certified mail, whether the employee had an unusual and extenuating circumstance that prevented the employee for making a timely request for eligibility evaluation.  In unusual extenuating circumstance exists only if the administrator determines that within the first 90 days after the employee gave the employer notice of injury

(1) a doctor failed to predict that the employee may be permanently precluded from returning to the job at time of injury;

(2) the employee did not know that a doctor predicted the employee may be permanently precluded from returning to the job at time of injury;
(3) the employer accommodated the employee’s limitation and continued to employ the employee;
(4) the employee continued to be employed;
(5) the compensability of the injury was controverted and compensability was not resolved; or
(6) the employee’s injury was so severe that the employee was physically or mentally prevented from requesting an eligibility evaluation. 
This employee stands at the initial stage in the reemployment process.  Whether the employee will actually be found eligible for reemployment benefits is not yet in question.  We have long held there is a lower threshold to begin the reemployment process with an eligibility evaluation, than to actually be found eligible for reemployment benefits.

We now will look to the requirements under AS 23.30.041(c) for referral for an eligibility evaluation.  First, we find there must be a compensable injury.  The employer accepted compensability of the employee’s knee injury (at least the medial meniscus injury and related surgery).  Accordingly, we find there is a compensable injury.  Second there must be a prediction by a physician that an employee may be permanently precluded from his work at time of injury.  As noted above we find the language of this requirement sets a rather low threshold.  We find Dr. Brooks’ opinion, that he admits is “oxymoronic,” that the employee should not in fact return to work in the Insulation field, but that limitation pre-existed his March 1, 2005 work injury.  We find, that in essence, Dr. Brooks opines that the employee does in fact need reemployment benefits, but that need pre-existed his work injury.  The fact of the matter is that the employee was able to perform his work duties until March 1, 2005.  We find Dr. Brooks’ opinion, in conjunction with the opinion of Dr. Kase that the employee should not return to work in the Insulation field, to be ample evidence to support a finding that the employee may not permanently be able to return to return to his pre-injury work. 

We find the term “may” contemplates a prediction.  As such, we find Dr. Brooks’ and Dr. Kase’s predictions that reemployment benefits may be warranted, sufficient to satisfy the rather simple requirements of AS 23.30.041(c).  We concluded the employee is entitled to an eligibility evaluation, and the RBA Designee did not abuse her discretion.  Whether the employee actually is eligible remains to be seen.


ORDER
The RBA Designee did not abuse her discretion referring the employee for an eligibility evaluation for reemployment benefits. 

Dated at Anchorage, Alaska on October 27, 2006.






ALASKA WORKERS' COMPENSATION BOARD






Darryl Jacquot,






Designated Chairman






S. T. Hagedorn, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of TIMOTHY K. HOGAN employee / respondant; v. JAMES A  SULLIVAN, employer; AMERICAN INTERSTATE INSURANCE CO., insurer / petitioners; Case No. 200502910; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on October 27, 2006.






Jean Sullivan, Clerk
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� See, e.g., Vitek v. Inlet Fisheries, Inc., AWCB Decision No. 99-0010 (January 15, 1999); Helveston v. Federal Express Corp., AWCB Decision No. 02-0018 (January 1, 2002);  Orczewski v. Flair Interiors, AWCB Decision No. 04-0200 (August 20, 2004).  
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