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ALASKA WORKERS' COMPENSATION BOARD

         P.O. Box 115512
Juneau, Alaska 99811-5512

	SHARON M. JOLLY, 

                                                Employee, 

                                                  Petitioner,

                                                   v. 

LABOR READY INC.,

                                                  Employer,

                                                   and 

INS. CO. OF THE STATE PA.,

                                               Insurer,

                                                  Respondants.  (s).

	)

)

)

)

)

)

)

)

)

)
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)
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)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200403482
AWCB Decision No.  06-0291

Filed with AWCB Anchorage, Alaska

on October 30, 2006


The Alaska Workers’ Compensation Board (Board) heard the employee’s petition to set aside a compromise and release agreement (C&R) on June 29, 2006 at Anchorage, Alaska.  The employee represented herself.   Attorney Timothy McKeever represented the employer and insurer.  The employee continued to file additional documentary evidence to which we allowed the employer an opportunity to respond.  We closed the record on October 5, 2006, when we first met after the employee’s last correspondence dated September 28, 2006.  


ISSUE
Whether to set aside the June 22, 2005 C&R.  


SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to the narrow issue presently before us, listed above.  We also incorporate by reference the stipulated facts in the C&R.  According to the March 22, 2004 Report of Occupational Injury or Illness, the employee injured her lower trunk on March 18, 2004, while working as a “general laborer.”  The mechanism of injury is described as follows:  “Employee was unloading doors when slipped on ice and fell causing unknown injuries to her back.”  The employer initially accepted the claim and paid benefits pursuant to the Act.  In July of 2004, after the employee had been released to return to work, her timeloss benefits were controverted.  

Ultimately, at the request of the employer, William Mayhall, M.D., evaluated the employee on April 30, 2005.  In pertinent part, Dr. Mayhall found the employee to be medically stable, and rated her permanent partial impairment (PPI) at 4% of the whole person.  Dr. Mayhall did not recommend any further treatment other than conditioning and weight loss, and opined that the employee is not “an ideal candidate for continued use of chronic narcotics.”  Shortly thereafter, the employer initiated settlement negotiations through a May 16, 2005 letter from the employer’s then counsel to the employee.  The letter indicated that the employer has accepted the 4% rating, and would be willing to pay the employee an additional $7,500.00 for closure of narcotic and psychological treatments.  Other medical benefits would remain open.  

A first draft of the proposed C&R was sent to the employee on May 25, 2005.  The employee returned this draft to the employer’s counsel with multiple handwritten comments on virtually every page, from the employee (see undated response from Employee, Employer’s Hearing Brief exhibit C).  On June 8, the employer again wrote to the employee advising of receipt of her comments, and that the employee has no requirement to settle.  A newly printed C&R was sent with this letter.  

On June 13, 2005, the employee signed the C&R, and it was notarized in her new home state, Texas.  There are no handwritten corrections or additions to this C&R.  Counsel for the employer signed the C&R on June 16, 2005, and filed with the Board on June 17, 2005.  The C&R was reviewed by a different panel, and ultimately approved and issued on June 22, 2005.  

The executed C&R acknowledged that the employee had already been paid $7,080.00 (.04 X 177,000.00) in a lump sum PPI amount prior to the C&R.  The C&R Summary, attached to the C&R provides for the following breakdown of proceeds paid pursuant to the C&R.  


TTD
lump sum
$3,500.00


PPI
lump sum
$1,500.00


.041k
lump sum
$1,500.00


Narcotics and


Psychological

$1,000.00




============== 


Total


$7,500.00

The C&R provides in pertinent part:  

In order to resolve all past, present, or future disputes between the parties with respect to compensation rate or compensation, regardless of whether the same be temporary total disability, temporary partial disability, permanent partial impairment, permanent total disability, penalties, interest, costs, or reemployment benefits, the employer and its workers’ compensation carrier will pay the employee the sum of $7,500.00 [SEVEN THOUSAND FIVE HUNDRED DOLLARS].  In full consideration thereof, the employee accepts said compromise funds in full and final settlement and payment of all compensation, regardless of its nature, including compensation for temporary total disability temporary partial disability, permanent partial impairment, permanent total disability, penalties, interest, costs, or reemployment benefits to which the employee might be presently due or might become due at any time in the future pursuant to the terms and provisions of the Alaska Workers’ Compensation Act.  

The parties agree that the employee’s entitlement, if any, to future medical benefits under the Alaska Workers’ Compensation Act is not waived by the terms of this agreement, and that the right of the employer to contest liability for future medical benefits is also not waived by the terms of this agreement.  However, the parties agree that employee’s right to receive narcotic medications and psychological treatment is waived by this agreement.  This limited waiver of medical benefits is justified by the medical opinion of Dr. Mayhall.  

It is also agreed that reemployment compensation under any provision of the Alaska Workers’ Compensation Act is waived under the terms of this Compromise and Release.  This waiver of reemployment benefits is justified for the reasons set forth above.  

The employee affied before the Texas Notary Public:

I SHARRON JOLLY, being first duly sworn, depose and say: 

I am the employee named in this Compromise and Release.  I have read and understand what is stated in this document.  To the best of my knowledge, the facts stated in this Compromise and Release are true and correct.   No representations or promises have been made to me by the employer or carrier which have not been set forth in this document.  I have signed the Compromise and Release freely and voluntarily for the purposes of settlement.  

At the June 29, 2006 hearing, the employee testified that she believes she was “sort of misled” in that the “non-medical” waiver only addressed limited medical benefits being waived.  She testified that at the time of the negotiations with then counsel, Joseph Cooper, she was on several medications, including marijuana, Dilaudid, and Loritab.  She testified that she is originally from Texas and did not finish High School.  She did acknowledge that she did ultimately get her G.E.D. and has also obtained an Associate’s degree in Paralegal Studies.  She testified that she signed the C&R because she “didn’t want to be greedy.”  

She testified that she was mistaken regarding her entitlement to future PPI.  She testified that she believed, at the time, that she was entitled to $708,000.00 for her 4% rating (4 X $177,000.00), not the $7,080.00 paid by the employer (.04 X $177,000.00).  She argues that based on this mistake we should set aside the C&R.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.012 provides for our review of settlement agreements:  

At any time after death, or after 30 days subsequent to the date of injury, the employer and the employee ... have the right to reach an agreement in regard to a claim for injury ... under this chapter ... but a memorandum of the agreement in a form prescribed by the board shall be filed with the board. Otherwise, the agreement is void for any purpose. If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245. The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement. The board may approve lump-sum settlements when it appears to be in the best interest of the employee.

For many years we considered ourselves to have inherent authority to set aside Compromise & Release agreements. To determine whether a settlement agreement should be set aside, we used the standard for setting aside agreements in civil actions enunciated by the Court in Witt v. Watkins, 579 P.2d 1065 (Alaska 1978).  A shadow was first cast on that practice by the Court in 1989.  On appeal of a decision declining to set aside a Compromise & Release using that standard, the Court noted that board-approved releases are sometimes treated differently than simple releases of tort liability. Clark v. Municipality of Anchorage, 777 P. 2d 1159, 1161 n. 3 (Alaska 1989).  However, the Court did not have to resolve that question in disposing of the appeal.

In Olsen Logging Co. v. Lawson, 856 P.2d 1155 (Alaska 1993), the court again addressed the question of whether we may set aside an approved C&R. A panel had set aside an approved C&R, based on its findings that the employee lacked judgment and foresight due to a brain injury. It also found the employee was disadvantaged by financial distress, was represented by an out-of-state attorney who might not be expert in Alaska workers' compensation law, and the amount of the lump-sum settlement was insignificant compared to the potential liability. Finally, the panel concluded that the parties to the claim had also made a mutual mistake of fact.

The court noted that under AS 23.30.012, approved settlement agreements "have the same legal effect as awards, except that they are more difficult to set aside." (Emphasis added).  Id. at 1158.  The court held that the provision of §012, exempting approved C&R agreements from modification for changed conditions or mistakes of fact under §130, was an expression of legislative intent that approved settlement agreements may not be modified on those grounds.  The Court held that the panel had erred in setting aside the approved C&R.  The Court specifically referred to the panel's reliance on the grounds of unilateral and mutual mistake. However, the Court also stated in a footnote: 

Under Civil Rule 60(b) mistake is a basis for setting aside a final civil judgment. This is subject to a one-year limitation. However, civil Rule 60(b) also adverts to the possibility of "an independent action to relieve a party from a judgment ...." Not presented in this appeal is the question whether an independent action might be maintained to relieve a party of a Board approved settlement.

Id. at 1159 n.4.

Based on the Olsen decision, we find we do not have authority to set aside an agreed settlement under AS 23.30.130 for a mistake of fact. Id., at 1159.  However, the court has found authority to set aside an agreed settlement for fraud or duress in past cases.  We have followed the court’s ruling.  Flock v. General Roofing, AWCB Decision NO. 99-0220 (November 2, 1999);  Smith v. Commonwealth Electric Co., AWCB Decision No. 94- 0141 at 8 (June 16, 1994); Travers v. American Building Maintenance Co., AWCB Decision No. 94-0140 at 7-8 (June 16, 1994); and Klemme v. Eagle Hardware & Garden, AWCB Decision No. 96-471 (December 16, 1996). 

The employee has not alleged any “duress" in the context of her C&R.  The Alaska Supreme Court has determined "fraud" in the context of a C&R to be intentional misrepresentation which induces the employee to sign the C&R in reliance on that misrepresentation.  Blanas v. Brower Co., 938 P.2d 1056 (Alaska 1997).  The employee has not alleged any fraud on the employer’s part.  We have also determined the "clear and convincing" standard of proof is required to overturn a C&R for duress or fraud. Id.; Witt v. Watkins, 579 P.2d, at 1068-70.  The primary assertion the employee relies upon for setting aside her C&R is her mistaken belief that she should have received $708,000.00 for her 4% PPI instead of the $7,080.00 the employer paid, correctly.  

Even if we honestly believed the employee, that $708,000.00 was her expectation, we find this mistake of fact to be not one upon which we can set aside her C&R.  In the C&R the employee specifically agreed that all PPI and other timeloss benefits were waived, and the only benefits open were non-narcotic, and non-psychological treatments.  The employee specifically affied that she understood the terms of the C&R and she was entering into it freely and voluntarily.  Furthermore, the employee had ample opportunity, as evidenced by her June 1, 2005 revisions, that she carefully and thoroughly read and considered every aspect of the C&R.  

Accordingly we conclude the C&R can not be set aside under Alaska law.  The employee’s request to overturn the June 22, 2005 C&R is denied and dismissed.  


ORDER
The employee’s petition to set aside the June 22, 2005 C&R is denied and dismissed.  

Dated at Anchorage, Alaska on October 30, 2006.
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Darryl Jacquot,






Designated Chairman






David Kester, Member






Unavailable for Signature 






Andrew Piekarski, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of SHARON M. JOLLY employee / petitioner; v. LABOR READY INC., employer; INS. CO. OF THE STATE PA., insurer / respondants; Case No. 200403482; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on October 30, 2006.






Jean Sullivan, Clerk
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