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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512                                                                                   Juneau, Alaska 99811-5512

	OLIVER BAGULA, 

                                                   Employee, 

                                                      Applicant,

                                                   v. 

PEAK OILFIELD SERVICES and 

CONAM CONSTRUCTION CO,  

                                                  Employers,

                                                   and 

AIGA and ACE USA,

                                                  Insurers,

                                                      Defendants.
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)
	        FINAL

        DECISION AND ORDER

        AWCB Case Nos.  200324722, 199912374

        AWCB Decision No.  06-0297

         Filed with AWCB Fairbanks, Alaska

         On November 7, 2006


We heard the employee’s claim for workers’ compensation benefits at Fairbanks, Alaska on April 13, 2006.  Attorney Tim McMillan represented the employee. Attorney Trena Heikes represented the first employer Peak Oilfield Services and its insurer AIGA (Peak). Attorney Timothy McKeever represented the second employer Conam Construction Company and its insurer ACE USA (Conam). The record was held open to obtain supplemental depositions and briefing and closed when we met and deliberated on October 12, 2006. 


ISSUES
1.  Whether the employee suffered a compensable injury and, if so, whether Peak or Conam, is responsible for providing the employee with continuing workers’ compensation benefits pursuant to AS 23.30.005? 

2. Whether the employee’s claims against Conam are barred by noncompliance with AS 23.30.100(a)? 

3. Whether the employee and non-prevailing employer are entitled to reasonable attorney fees and costs under AS 23.30.145(b) and 155(d)?

SUMMARY OF THE EVIDENCE
The employee began working for Peak in 1987 as a light duty mechanic. In 1999 when running to catch a plane he injured his right knee. He sought care from Richard Long, M.D., in his home town, Carson City, Nevada. Dr. Long suggested arthroscopic surgery. The surgery was performed on July 15, 1999 and showed "major pathology" in the medial compartment of his knee with a complex tear in the medial meniscus. The employee was off work until late November. Peak, through its insurer, paid for the surgery and time loss. Dr. Long found a 4% permanent partial impairment (PPI).

In the summer of 2001, the employee had increasing problems in his right knee and Dr. Long suggested additional surgery. That surgery was done on August 16, 2001, and showed "advanced degenerative changes." Dr. Long said the knee was approaching "bone on bone." The employee was off for several weeks. Peak paid medical and time loss benefits. Dr. Long thought that the long term prognosis was that the knee would continue to worsen.

After the second surgery, Dr. Long discussed with the employee that he would come to need a total knee replacement as a result of the 1999 injury. Dr. Long advised Peak's workers’ compensation adjuster that he "expected Mr. Bagula would come to need total knee replacement because of the degenerative changes in his right knee."

On December 3, 2001, the employee saw Dr. Long again and complained of pain during the night which Dr. Long thought indicated the knee was interfering with his sleep. The employee also complained of trouble squatting, walking long distances or climbing ladders.  In 2002 he underwent a series of Hyalgan injections to delay the need for a total knee replacement. Another set of those injections was discussed in December 2002 and in April 2003.

On April 1, 2003 Peak lost its contract and it was assumed by Conam Construction.   The employee was hired as a light duty mechanic for Conam and he did the same general kinds of work on the same fleet of vehicles as he had at Peak. He worked a two week on two week off schedule and began work for Conam on April 15, 2003. His last day of work for Conam was July 21, 2003 - so he worked a total of 56 days. 

During the time the employee worked for Conam he did not seek medical care. He saw no doctors and there is no evidence he sought care from medical facilities on the Slope. He apparently obtained no prescriptions of any kind. The employee did not provide Conam with written notice of an injury or illness.

On August 8, 2003, the employee returned to Dr. Long and reported, according to Dr. Long, "complaints that were generally similar to those that he experienced before." X-rays showed the degenerative arthritis had progressed. Dr. Long thought that he did not have any new injury or trauma to his right knee and that there was "no intervening injury with the new employer that caused or contributed to the need for the total knee replacement surgery."

Dr. Long and the employee agreed that because of the continuing problems in his knee that total knee replacement surgery was appropriate. Surgery was done on October 28, 2003. Dr. Long has stated the work after April 2003 was not a cause of the surgery.

After the surgery the employee still did not notify Conam of any injury. Peak paid the employee's time loss and medical expenses. The employee has not returned to work. Dr. Long found him medically stable on April 7, 2004. 

In July of 2004 the employee requested reemployment benefits and indicated his employer at the time of the injury was Peak. On July 16, 2004 the employee filed a workers’ compensation claim against Peak. On August 16, 2004, Peak's attorney filed a notice of appearance. 

The employee's deposition was taken on September 8, 2004. In the deposition, the employee alleged his condition worsened while employed by Conam. On March 22, 2005, Peak controverted the payment of benefits to the employee, arguing that a subsequent employer was responsiblei but Peak did not file a claim against Conam. 

In late March 2005 the employee filed a workers’ compensation claim against Conam with the Board. This was the first written notice of a possible claim against Conam. On May 2, 2005 a petition to join Conam to the existing claim against Peak was filed. Upon receipt of the workers’ compensation claim seeking benefits, Conam commenced payment of benefits, retroactive to the date the claim was filed, pursuant to AS 23.30.155(d).

At hearing, the employee testified he worked as a heavy equipment mechanic on the North Slope for about 20 years. He started working for Peak in 1988, and on August 14, 1999, injured his right knee in the course of his employment. He continued working despite undergoing various treatments including two arthroscopies and a series of Hyalgen injections.

The employee testified that on April 1, 2003, he was transferred to Conam where his pain symptoms increased as result of a change in work duties. He said the pain was so bad he was taking five to six Aleves at a time and was unable to sleep at night. He said he was assigned to the night shift where working on slop oil trailers caused him particular difficulties. He testified he asked his supervisors, James Best and Russell Stewart, to transfer him to the day shift where the duties were lighter. Before any action could be taken, he left for R&R at the end of July to consult with his treating physician who advised a total knee replacement. He underwent surgery on October 28, 2003 and has been unable to work since.

The employee’s wife, Christie Bagula, testified she had been working on the slope at the time he was transferred to Conam. She testified she told Stewart about the difficulties he was having at work and asked Stewart to transfer her husband to the day shift. She said she continued to work on the slope after he left, and kept the personnel at Conam informed about his medical status.

Russell Stewart also testified for the employee. He stated the employee told him he was having trouble with his knee even though he was not the kind of worker who complained a lot. He was not fully aware of scope of the problem until his wife talked to him. Shortly after his conversion with her, he met with the other supervisors about transferring the employee to the day shift. The process of arranging for a transfer ended when he heard the employee was going to undergo a knee replacement.

Dale Kissee testified for Conam as its vice president stationed in Anchorage. He stressed that all workers are instructed to file written reports of all injuries. He said he was not aware of any problems the employee was having with his knee or of any plans to transfer him to the day shift. He said he doubted a meeting with Stewart took place as described, because he would have been informed of such discussions.

Warren Thomas Morrow testified for Conam by way of deposition. He was the materials supervisor when the employee worked for Conam. He said he had little contact with the employee because they worked on opposite shifts. He had no personal recollection of the employee telling him he was having knee problems. His understanding was that the employee had called up and stated he could not come back to work, and when he left he told one of the service writers that his knees were bothering him. 

Steven Forrest Frisby also testified for Conam by way of deposition. He was its night service writer. He spent most of his time doing paperwork in his office and went out on the floor only 15% of the time. He would assign work to the employee, but would not necessarily observe whether he was having physical difficulties doing it. He was not aware of any problems the employee was having with his knee. He thought the employee answered to Best or Stewart and it would not be unusual for the employee to go directly to them if he had problems. 

Three physicians have provided opinions on the causation issue presented: Dr. Long, the employee's treating physician; Steven Schilperoort, M.D., Peak's independent medical examiner; and Stanley James, M.D., ConAm's independent medical examiner.  Drs. Long and Schilperoort agree ConAm's aggravation brought about the need for surgery sooner rather than later.  According to Dr. Long, although the employee was having pain, grating and grinding in his knee when he saw him on April 2, 2003 he "was getting by and was working" and thus did not need surgery at that time.  When the employee returned in August, however, his condition had worsened to the point he then needed surgery.  

Based on the employee's description of his work duties, the employee’s physician Dr. Long thought the employee’s symptoms were worsened to the point he was at “the end of his rope,” such as to need surgery. Dr. Schilperoort believe the employee's work with ConAm was "a substantial factor in worsening his symptoms thereby hastening the need for a total knee replacement." ConAm's physician, Dr. James, agreed that the employee’s symptoms were aggravated by his work for Conam, but disagrees that the work was a substantial factor in causing the need for surgery.  

The threshold issue we must decide is whether the employee is entitled to workers’ compensation benefits against either employer under the last injurious exposure rule. The employee takes no position as to which employer is responsible.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. LAST INJURIOUS EXPOSURE RULE

Under AS 23.30.120(a), an injured employee's claim for compensation is presumed compensable if the employee presents "some evidence" linking the disability and the need for medical treatment to the employment. Tolbert v. Alascom. Inc., 973 P.2d 603, 610 (Alaska 1999). But, where the Board must determine responsibility for such a condition between successive employers, the last injurious exposure rule applies. Id. at 596-597. Under this rule, the Board imposes full liability on the most recent employer whose employment substantially contributed to the employee's current disability and need for medical treatment. Veco. Inc. v. Wolfer, 693 P.2d 865, 868 n.1 (Alaska 1985). 

Under the last injurious exposure doctrine, first adopted by the Supreme Court in Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 595 (Alaska 1979), the Board must make two determinations when deciding whether to attribute responsibility to the most recent employer in a case involving injuries with successive employers. First, whether the employment with the most recent employer "aggravate, accelerate or combine with a preexisting condition and if so, whether the "aggravation, acceleration or combining with," is a substantial factor in bringing about the harm.
 An "aggravation, acceleration or combining with" is a substantial factor in the disability if it is shown that "but for" the subsequent employment, the disability or need for medical care would not have happened and the subsequent employment was so important in bringing about the disability or need for medical care that a reasonable person would regard it as a cause and attach responsibility for it. Fairbanks North Star Borough v. Rogers and Babler, 747 P.2d 528, 533 (Alaska 1987). 

In this case, Conam does not concede that it is responsible for any of the employee’s benefits. Nevertheless, based on the testimony of the employee and his wife that the work aggravated his condition, and on the medical testimony and evidence presented by Dr. Schilperoort that the work was a substantial factor in his condition, we find that the employee raised the presumption of compensability against Conam for ongoing medical treatment and surgery. 

Conam asserts that it has presented substantial evidence that overcomes the presumption of compensability and that the employee cannot prove the compensablity of his claim against Conam by a preponderance of the evidence. Substantial evidence has been defined as "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The presumption may be overcome by presenting affirmative evidence which, if accepted, excludes the work injury as a factor in the need for medical care.

Based on testimony of the employee’s supervisors, that they were not aware that he aggravated his condition at work, as well as our review of the medical opinion of Dr. James, that the employee’s work for Conam was not a substantial factor in his need for surgery, we find Conam has presented substantial evidence to overcome the presumption. Accordingly, we find the employee must therefore prove his claim against Conam by a preponderance of the evidence. 

Based on our review of the record, we find Drs. Long, Schilperoort and James all agree the employee's work for ConAm aggravated his symptoms.  Further, we find Drs. Long and Schilperoort agree ConAm's employment accelerated the employee's need for a knee replacement.  

Acceleration of the need for surgery qualifies as a compensable injury. See Hawkins v. Greene Associated, 559 P.2d 118 (Alaska 1977).  In Hawkins, the employee was scheduled for a spinal fusion prior to working for Greene Associated.  Hawkins canceled his surgery, however, and went to work for Green where he aggravated his back pain when he fell from a grader six days later.  Hawkins physician, Dr. Wichman, testified the fall did not aggravate the spinal condition but only produced additional pain and that Hawkins would have needed a fusion regardless of whether he had returned to work and fallen.  Dr. Wichman agreed Hawkins' pain "was bearable before the accident . . . but became unbearable . . . after." The Alaska Supreme Court affirmed the Board’s finding that the surgery was compensable, after reasoning that the fall was the motivating force and aggravated applicant's condition to the point that he could no longer work, and surgery could not be postponed any longer. 

Here, it is undisputed the employee would probably require a total knee replacement in the future.  It is further undisputed, that he suffered a worsening of his symptoms as a result of his employment with Conam.  Based on our review we find that due to the worsened symptoms, the employee’s surgery "could not be postponed any longer."  Thus, we find ConAm is liable here for the employee's surgery and related benefits.  Additionally, under the last injurious exposure rule, we find ConAm is liable for all benefits as the most recent employer bearing a causal relation to the disability and need for treatment.  Ketchikan Gateway Borough v. Baling, 604 P.2d at 595 and Fairbanks N. Star Borough v. Rogers & Babler, 747 P.2d 528, n.l.  See also DeYonge v. NANA/Marriott, 1 P.3d 90 (Alaska 2000) (The employer was liable for benefits despite a work-related worsening of the employee's symptoms only.)  

II. AS 23.30.100(a)

Conam asserts the employee’s claims against it are barred by AS 23.30.100 (a). AS 23.30.100 (a) provides in part: “Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer. . . .”

AS 23.30.100(d) provides several exceptions to the notice requirement:

(d) Failure to give notice does not bar a claim under this chapter

(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;

(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;

(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.

Kolkman v. Greens Creek Mining Co., 936 P.2d 150 (Alaska 1997), broadened the exception under section 100(d)(1). In Kolkman, the Alaska Supreme Court disapproved the requirement, which sprang from State v. Moore, 706 P.2d 311 (Alaska 1985), that the employer must have knowledge of the work-relatedness of the injury. The court held that the statute should be read literally to require only that the employer must have knowledge of the injury. Id. at 156.

Based on our review of the evidence in this case, we find the notice requirements of AS 23.30.100(a), subject to the exception of section 100(d), were satisfied. The employee testified that he informed his supervisors at Conam that he was experiencing difficulties with his knee in performing his work assignments. His wife, who also worked on the North Slope, testified that she not only informed his supervisors that her husband was suffering from increased pain symptoms, but later apprised them of the scheduled total knee replacement. Finally, the employee's supervisor at Conam testified that he was aware that work assignments were stressing the employee’s knee, and was in the process of arranging a change in his work schedule when he decided to undergo a total knee replacement.

Based on our review of the evidence, we also find that Conam was not prejudiced by any purported lack of notice. The employee and his wife told Conam everything they knew about the effects of the work on his knee. We find there is no indication that Conam would have been better able to investigate the claim or provide the employee with superior medical treatment had it been provided with more detailed information. Accordingly, we find the employee’s claims against Conam are not barred by any purported noncompliance with AS 23.30.100.

III.  ATTORNEY  FEES  AND COSTS 

The employee’s attorney and Peak’s attorney assert they are entitled to reasonable  attorney  fees  and costs under AS 23.30.145(b) and AS 23.30.155(d). AS 23.30.145 (b) provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

AS 23.30.155(d) reads, in part:

When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute. When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorneys' fees incurred by the prevailing employer, shall be made within 14 days of the determination.

Based on our review of the record, we find the employee qualifies for an award of attorney fees under AS 23.30.145(a). Both employers resisted payment of benefits. Peak controverted all benefits contending Conam was responsible. Conam denied the claim against it. Given that we have found Conam is liable for the employee’s surgery and ongoing medical treatment, we also find the employee is entitled to reasonable attorney fees. We reserve jurisdiction if disputes arise in computing a reasonable attorney fee and cost award.

Further, we have found Conam is liable under the last injurious exposure rule and is entitled to reimbursement of all benefits paid since July 2003 under AS 23.30.155(d). Given our conclusion that Peak was the prevailing employer, we find Conam shall reimburse Peak for its costs and attorney's fees incurred since July 2003 under AS 23.30.155(d).  We reserve jurisdiction if disputes arise in computing Peak’s attorney fee and cost award.


ORDER
1. Conam is responsible for the employee’s total knee replacement surgery and his continuing medical and related workers’ compensation benefits under the Last Injurious Exposure Rule.

2. Conam’s petition to dismiss the employee’s claim pursuant to AS 23.30.100(a) is denied.

3. Conam shall pay the employee’s and Peak’s attorney fees and costs pursuant to AS 23.30.145 (a) and 155(d). We reserve jurisdiction to resolve disputes.

Dated at Fairbanks, Alaska this 7th day of November, 2006.



___________________________________



Fred G. Brown,  Designated Chairman


___________________________________                                

Debra G. Norum, Member


___________________________________                                

Damian Thomas, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of OLIVER BAGULA employee / applicant; v. PEAK OILFIELD SERVICES; CONAM CONSTRUCTION COMPANY, employers; AIGA; ACE USA, insurers / defendants; Case No. 200324722, 199912374; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on November 7th, 2006





Kelley J. DeGabain, Admin. Clerk III
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� Conam asserts “the substantial factor” test, adopted by the legislature in 2006, should apply in this case. We find this is substantive change and cannot be applied. Pan Alaska Trucking v. Crouch,  773 P.2d 947 (Alaska, 1989).
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