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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	DARRELL D. BARRON, 

                                                   Employee, 

                                                     Applicant

                                                   v. 

SOURDOUGH EXPRESS INC,

                                                  Employer,

                                                   and 

AK NATIONAL INS CO,

                                                  Insurer,

                                                     Defendant.
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	FINAL DECISION AND ORDER

AWCB Case No.  199714343, 199530237, 

199828969, 199729860, 199802868, 

199430330, 199804376, 199429442, 199430339
AWCB Decision No.  06-0304

Filed with AWCB Fairbanks, Alaska

on November 15th, 2006


The Alaska Workers’ Compensation Board (Board) heard the employee’s claims for workers’ compensation benefits on July 27, 2006 at Fairbanks, Alaska.  Paralegal Pete Stepovich of the Stepovich law office
 represented the employee.  Attorney Rick Wagg represented the employer and insurer.  The record was held open to receive and review additional medical reports and closed when we deliberated on October 12, 2006.


ISSUES
A.   Whether the employee's June 2, 1994 or February 18, 1998 or numerous other claims are barred pursuant to AS 23.30.100, AS 23.30.105(a), and AS 23.30.110(c) or laches?

B.    Whether the employee's claimed multiple work injuries are a substantial factor in his present back condition?

C.     Whether the employee's claimed cumulative injury claim is compensable?


SUMMARY OF THE EVIDENCE
The employee began working as a mover for the employer in January of 1991. During the period of January 1991 to April 1998, he preformed very heavy and strenuous work as a mover for the employer. He testified he injured himself working for the employer on a number of occasions.

The employee testified that his employment was very physically demanding and resulted in him experiencing numerous aches, pains and strains, and that he did not report or seek treatment for all of them. The employee testified that, in addition to the daily wear and tear of the job, he reported specific instances of injury to his employer. Some of the injuries resulted in Reports of Occupational Injury or Illness. He testified others were verbally related to the employer or the insurer. 

The injuries the employee claims he experienced while working for the employer resulted in a voluminous amount of documentation being transmitted among the parties. As early as February 25, 1995 the insurer was requesting chart notes from Spaulding Chiropractic Clinic. 

In July of 1997 the insurer communicated with respect to the employee's back injuries of July 11, 1997 and July 16, 1997. Likewise, on February 19, 1998 the insurer corresponded regarding the employee's February 18, 1998 lower back and ankle injury. On March 2, 1998 the employee signed a Consent to Release Information, allowing the insurer broad access to his medical and other records. On the same date the employee completed an Employee's Statement at the request of the insurer.

The employee worked until April 13, 1998. He said he then quit due to back pain and an injured hand. He testified that in September of 1998, he attempted to return to work with the employer, but the employer declined to accept him back. The employee then began pursing photography as an occupation.  

The employee's back pain persisted and on October 8, 1998 he was evaluated by Orthopedic Surgeon, Mark A. Wade, M.D.  Dr. Wade injected the employee's paraspinous muscle with a solution of Lidocaine and gave him instructions for back exercises to strengthen his lower back.  

On December 4, 1998 the employee was seen at Chief Andrew Isaac Health Center (CAIHC) complaining of back pain and recurrent spasms.  He was prescribed Flexeril and Motrin, as well as a heating pad. X-Rays taken at Fairbanks Memorial Hospital (FMH) on December 10, 1998 revealed partial sacralization of the L5 vertebra and mild osteophyte formation at the L4-5 level.

On April 15, 1999 the employee underwent an MRI, which revealed mild degenerative changes involving the facets at L5-S1, and minimal bulge at L4-5. The employee then saw Nathan S Simpson, MD, on July 13, 1999.   Dr. Simpson related a history of multiple work-related injuries, with no appearance of frank herniation. Dr. Simpson concluded that to determine the source of the employee's pain, he should have a diskogram. The employee said he lacked the resources to pay for the procedure, however, and Dr. Simpson moved from Fairbanks shortly thereafter.

On September 1, 1999 the adjuster took a recorded statement of the employee. During the course of the interview the employee informed the adjuster of his prior employment, education, various injuries, and medical care providers he had seen. Specifically, the employee described his June 2, 1994 Ft. Wainwright injury and provided the name of Dan Magoun as a witness. 

Additionally, the employee described his injury at Ft. Greely in the spring of 1997, when he was knocked off a walkboard by a door that was blown by a gust of wind. He identified Darrell Whiteside and “Jim C” as witnesses to the incident and stated that he also told dispatcher Jesse Sipho about the injury. 

The employee also described to the adjuster his fall down a flight of stairs while he was delivering a conference table to the North Country Credit Union in the Spring of 1998. Ron Harper was identified as a witness to the incident. Similarly, the employee described to the adjuster the back strain he experience while playing with his kids in November of 1994, and his subsequent treatment with Dr. Kunz of the Spaulding Chiropractic Clinic. 

Following his recorded statement, the employee filed a worker's compensation claim on November 2, 1999, related to his February 18, 1998 injury. The employer controverted the claim and filed an Answer on November 24, 1999.
 The Controversion Notice does not state that all benefits are controverted, but specifically lists and controverts each of the claims filed by the employee and explains, in part, “1. Work is not a legal cause of employee’s disability, if any.” 

On January 8, 2000 the employee was examined by Stephen Marble, MD., in an employer-sponsored independent medical evaluation (EME),
 to determine the relationship of the employee's February 18, 1998 injury to his current complaints. Dr. Marble was not asked for an opinion as to the employee's other work-related injuries and their effect on his overall back condition. Dr. Marble reported the employee's most problematic and consistent region of discomfort as being the lower back. Dr. Marble concluded the employee experienced a minor ankle sprain and lower back muscular strain, which he said was resolved by April 1998.

The employee was then referred by CAIHC to Neurologist, Janice Onorato, M.D., for nerve conduction studies. On March 19, 2001 Dr. Onorato found the employee's nerve conduction studies and needle EMG to be within normal limits. Nevertheless, she also opined that his symptoms appeared to be radicular in nature, most likely the L5 or perhaps the S1 nerve roots. A follow-up MRI was recommended.

A visit to CAIHC on October 30, 2001 resulted in a diagnosis of neck pain and low back pain. As the employee reported that his legs felt weak, he was also prescribed an MRI. The MRI taken November 7, 2001 showed minimal bulge at L4-5. CAIHC Orthopedic Surgeon, William A. Paten, M.D., identified no neurological compromise. Dr. Paton doubted that surgery would change the employee's overall situation and did not recommend pursuing a discogram or surgical consultation.

Over the following year and 10 month period, the employee sought no medical treatment for his back.
 Then, the employee testified, in December of 2003, his back condition dramatically changed and he sought treatment on December 17, 2003 at CAIHC complaining of back pain and spasms brought on by intercourse. As his symptoms persisted the employee underwent an MRI on December 23, 2003. Radiologist, Mark Burton, M.D., found the employee had a left-sided disc protrusion present at the L4-5 level which was slightly progressive as compared with the previous November 7, 2001 MRI. Dr. Burton's impression was that of mildly progressive left-side protrusion at L4-5. He reported a compromise of the lateral recess but identified no overt compromise of the L5 nerve root.

A January 7, 2004 CAIHC report indicates the employee presented to the clinic on December 19, 2003 with difficulty walking and leg spasms. The employee was then referred to the Fairbanks Memorial Hospital (FMH) Pain Clinic by Laura Catalano, PA-C, regarding his L4-L5 disc protrusion.

The employee testified that during the 1 year and 10 month period leading up to his visit to CAIHC on December 17, 2003, he had some stiffness and soreness, but he avoided activities that bothered his back and he believed he was healing. The employee testified that Dr. Spaulding had informed him in 1998 that his back would heal in eight years if he took it easy. The employee further testified that during the period between February 2002 and December 2003 he did not have any severe back episodes similar to the one that brought him to CAIHC in December of 2003. The employee testified that he exercised and was doing stretching. He thought that his back condition was improving and he was consistently trying to increase his activities until the event in 2003. 

The employee was also involved in a motor vehicle accident (MVA) on January 29, 2004. He was seen at CAIHC the day following his MVA complaining solely of right scapular and shoulder pain, and neck pain. He was diagnosed with acute cervical strain, given Motrin and told to rest and apply cold and hot packs to the affected area. A lumbar MRI taken on March 3, 2004 revealed left paracentral disc protrusion at L4-5 which was unchanged in appearance, compared with the previous December 2003 MRI. A cervical MRI of the same date revealed disc protrusion at the C5-6 and C6-7 levels.

On March 4, 2004 the employee saw Randall McGregor, M.D., at the FMH Pain Clinic. Dr. McGregor suspected that the employee's back condition may relate to possible radiculopathy. Dr. McGregor provided the employee with an epidural steroid injection. On April 8, 2004 the employee saw orthopedic surgeon, David Witham, M.D., upon referral from CAIHC. Dr. Witham suggested fusion at L4-5 and provided the employee with the names of Anchorage surgeons. A follow-up visit to Dr. McGregor on April 30, 2004 resulted in a second steroid injection. On July 6, 2004, Dr. McGregor recommended that the employee be referred to a spine specialist in Anchorage. 

On September 6, 2004 the employee reported to the FMH Emergency Room with an increase in his back symptoms related to turning to get out of bed and coughing. A follow-up visit to CAIHC on September 9, 2004 resulted in a referral to Peter Jiang, M.D., of the FMH Pain Clinic, for facet block right and left, L4-5 level.

Dr. Jiang began treating the employee on September 29, 2004, and a discography of L3-4 and L4-5 was undertaken on February 8, 2005. Additionally, a February 8, 2005 CT scan identified findings consistent with degenerative disc disease at L4-5, with broad-based left paracentral/far lateral disc protrusion. During the discography the L3-4 disc produced no pain. However, the L4-5 disc was found to be degenerated with extravasation posteriorly into the epidural space, with a grade 3 tear, as well as circumferential extravasation within the annulus of the contrast material. This was associated with concordant pain.

In an affidavit, dated July 5, 2006, Dr. Jiang stated, in part:

7.  Based on the history provided me concerning Mr. Barron's employment and job related injuries, as well as my clinical observations and review of the medical records, it is my opinion that Mr. Barron's employment with Sourdough is a substantial factor in his current lumbar condition. The cumulative effect of Mr. Barron's strenuous work and his various work injuries have resulted in trauma to his lumbar spine which has contributed substantially to his degenerative disk disease and L4-L5 disk tear, and resulting debilitating condition. 


8.  Further, upon review of the medical records it appears to me that Mr. Barron's lumbar condition significantly worsened in the period of time leading up to his presentation at CAIHC in December of 2003. I believe that the work related trauma to his back resulted in a degenerative process in the lumbar spine, especially his L4-5 level, which progressively worsened over time resulting in Mr. Barron becoming more symptomatic and in need of medical care in December of 2003. The fact that Mr. Barron sought no medical care for his back between 2/21/02 and 12/17/03, coupled with a comparison of the MRI's of 11/07/2000 and 12/23/03, and subsequent diagnostic films and procedures, indicates to me that Mr. Barron's lumbar condition worsened during this period, necessitating him to seek medical attention in December 2003. 

As mentioned, the employee first filed a claim against the employer on November 2, 1999, requesting benefits in relation to a February 18, 1998 low back injury. The employer controverted this claim on November 24, 1999.

On May 17, 2001, the employee filed another claim for an injury to his hip and low back, which he said occurred on June 2, 1994. The Board heard the employer’s resulting Petition to Dismiss on November 29, 2001 and, after finding the employee did not give timely notice of the claim, on December 14, 2001 the Board dismissed the claim pursuant to AS 23.30.100. (AWCB Decision No. 01-0249). The employee contends the injury is still relevant for the Board to consider in the instant hearing, with respect to the employee’s currently pending “cumulative trauma” injury claim. 

On November 10, 2004 the employee filed a claim for injuries to “multiple body parts” occurring between February 1994 and 1998. The alleged injuries are summarized as follows:
Date of Injury     
Injury or Condition

02/24/94

Painful right knee

06/02/94

Fall at work; painful left hip area

12/22/94

Neck and right arm

07/00/95

Eielson job; experienced back problems

Spring 1997        
Fort Greely; fell off walk board jarring back

07/11/97

Hit by desk; back, neck, shoulders

07/16/97

Bending wrapping chair; back

Spring 1998        
Delivering conference table; back

02/18/98

Moving hide-a-bed; back, neck and ankle

03/13/98

Moving safe; smashed right hand

On December 16, 2004, the employer filed a Petition to Dismiss the employee's November 10, 2004 claim. At the suggestion of the Board’s prehearing officer, on January 13, 2006, the employee filed separate claims for each of the injuries identified in his November 10, 2004 claim and the parties agreed to joinder of all claims. The employer contends the employee’s claims should be dismissed under AS 23.30.100, 105 and 110 and the equitable doctrine of laches. 
The employee testified that he delayed prosecuting his claims because his original treating physician said his injuries would take up to eight years to heal, and he believed he was slowly recovering. He also asserts the employer was not prejudiced by any delay. Moreover, the employee contends, even if his individual claims are dismissed, he believes he is entitled to an award of benefits for his cumulative injuries experienced at work, because Dr. Jiang first diagnosed his L4-5 disc tear on February 8, 2005, after which he was able to formulate an opinion as to the significance of the tear and its impact on the question of work-relatedness. 

Further, the employee contends the employer's November 24, 1999 controversion was filed frivolously, and it was not a wholesale controversion, as it was specific to certain benefits. The employee asserts there was insufficient medical evidence in the record to support the employer's controversion of medical benefits, as the controversion was issued before the completion of an EME report. Additionally, with respect to temporary partial disability (TPD) benefits, the employer controverted benefits up to March 9, 1999, so the employee contends he may also be entitled to TPD from March 10, 1999 forward.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  Are the employee’s claims barred by AS 23.30.100?

AS 23.30.100(a) provides in part, “Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer. . . .” AS 23.30.100(d) provides several exceptions to the notice requirement:

(d) Failure to give notice does not bar a claim under this chapter

(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;

(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;

(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.

Kolkman v. Greens Creek Mining Co., 936 P.2d 150 (Alaska 1997), broadened the exception under section 100(d)(1). In Kolkman, the Alaska Supreme Court disapproved the requirement, which sprang from State v. Moore, 706 P.2d 311 (Alaska 1985), that the employer must have knowledge of the work-relatedness of the injury. The court held that the statute should be read literally to require only that the employer must have knowledge of the injury. Id. at 156.

Based on our review of the record, we find the notice requirements of AS 23.30.100(a) subject to the exception of section 100(d) were satisfied. The employee testified he told his supervisors of his conditions as they arose. His supervisor Dan Magoun testified for the employee that he was aware of the employee’s June 2, 1994 Ft. Wainwright injury. Additionally, on September 1, 1999 the employee gave the adjuster a recorded statement describing his prior employment, education, various injuries, and medical care providers he had seen. Finally, the first time a medical provider identified that the employee experienced a disc tear was in 2005. Accordingly, although one of his supervisors has passed away since the time the employee worked for the employer, we find the employer has not been prejudiced by any delay in reporting his injuries.

        
 II.  Are the employee’s claims for disability benefits barred by AS 23.30.105?

AS 23.30.105 (a) stated at the time of the employee’s work for the employer:

The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement. However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of injury, and the right to compensation for death is barred unless a claim therefor is filed within one year after the death, except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.041, 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215. It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.   

A “claim” is a written application for benefits, not a general right to compensation.  Jonathon v. Doyon Drilling Inc., 890 P.2d 1121, 1124 (Alaska 1995).  The purpose of AS 23.30.105 is to protect an employer from claims too old to be adequately investigated and defended.  Morrison-Knudsen Co. v. Vereen, 414 P.2d 536 (Alaska 1966).  Professor Larson’s treatise offers a similar policy rationale for barring the unlimited review of claims in perpetuity:  “Any attempt to reopen a case based on an injury ten or fifteen years old must necessarily encounter awkward problems of proof, because of the long delay and the difficulty of determining the relationship between some ancient injury and a present aggravated disability.”  2B A. Larson, The Law of Workmen’s Compensation, Sec. 81.10 (1994).  We have also recognized such evidentiary problems as a reason for time barring claims.  See, Pride v. Swank Construction, AWCB Decision No. 93-0277 (October 29, 1993).  

In this case, we find the employer made TTD benefit payments totaling $781.14 to the employee without an award in compensation for his injuries. The last payment related to his injuries was made on March 17, 1998. Thus, to the extent the employee did not file his claims prior to March 17, 2000, we find his claims are time‑barred unless latent.

In Grasle Co. v. Alaska Workmen’s Compensation Bd., 517 P.2d 999, 1001-2 (Alaska 1974) the Alaska Supreme Court stated:

It appears clear to us, . . . , that by ‘defects’ the legislature intended ‘injury’ . . . . [W]e hold . . . that an injury is latent so long as the claimant does not know, and in the exercise of reasonable diligence (taking into account his education, intelligence and experience) would not have come to know, the nature of his disability and its relation to his employment.  This test is identical to the one set forth in the first sentence of AS 23.30.105(a) which determines the commencement date of the two-year statute.

A claim is considered timely filed when a reasonably prudent person would recognize the nature, the seriousness and the probable compensable nature (work-relatedness) of the injury or disease.  Thus, an employee is not required to file a claim for every ache and pain which might be related to the work injury.  Fox v. Alascom, Inc., 789 P.2d 1154, 1158 (Alaska 1989).  Similarly, in Dafermo v. Municipality of Anchorage, 941 P.2d 114 (Alaska 1997), the Alaska Supreme Court found Dafermo’s eye condition, caused by his use of computers, was a latent injury because it was not accurately diagnosed, and its relation to Dafermo’s work was not determined, until years after he left employment with the Municipality.  Id. at 119.  

Additionally, in Aleck v. Delvo Plastics, 972 P.2d 988 (Alaska 1999), the Alaska Supreme Court reversed the Board’s decision to bar Aleck’s claim under AS 23.30.105 because she waited almost a decade to file a claim after noticing increased symptoms, and obtaining a medical revision of her permanent disability schedule.  The Board also expressed its concern about problems of proof in the claim, because Aleck also suffered from a pre-existing condition.  The Supreme Court stated:

The Board was understandably concerned that, given the many [20] years that had elapsed since Aleck’s injury, determining whether Aleck’s increased impairment resulted directly form the injury or from her pre-existing problems and intervening events would be difficult.  But these difficulties in proof do not justify denying Aleck a hearing on the merits.  Under this court’s latent injury case law Aleck should be granted the chance to offer evidence at a hearing before the Board. 

 Id. at 10.

We find the employee’s situation in this instance may be similar to Dafermo’s. As in Dafermo, the employee’s L4-5 disc tear was not diagnosed until 2005. Further, as in Aleck, we find it was difficult for the employee and his physicians in this case to determine which particular physical ailments were responsible for his inability to work. We also note that although the employee has consistently alleged that he has work-related problems with his lower back, it is not entirely clear whether these injuries are the same as those for which he was treated beginning in 1994. 

What is clear is that during that period, because of pain in his back, the employee quit working for the employer and undertook lighter work.  Specifically, the employee undertook to start a new career in photography, which he said was due to his back condition. Accordingly, we conclude the employee had actual or chargeable knowledge of his disabilities associated with his muscle strain, and its relationship to his employment. Given that he did not file within two years of his awareness, we find his claim for time-loss compensation benefits associated with degenerative disc disease and muscle strain may be denied. As discussed below, however, we find any compensation claims associated with the newly discovered L4-5 disc protrusion found on December 23, 2003 and the later discovered disc tear are not barred.

III.  Is the employee’s medical claim barred by AS 23.30.105(a)?

The employee also requests an award for the reimbursement of his medical expenses, which he believes may include surgery. We have long held that AS 23.30.105(a) and AS 23.30.095 provide two different statutes of limitations, one for time loss benefits, and the other for medical benefits.  Duregloh v. Wein Consolidated Airlines, Inc., AWCB Decision No. 81-0178 (June 29, 1998); Egemo v. Egemo Construction, AWCB Decision No. 97-0263 (December 31, 1997); aff’d Superior Court 3 AN-98-03382 Civ. (November 17, 1998). Additionally, if an employee fails to pursue his medical claim in a timely manner, it may be barred by the equitable doctrine of laches.  McFadden v. National Mechanical, AWCB Decision No. 95-0266 (September 18, 1995).

The employer contends coverage of the employee’s medical treatment is time barred by AS 23.30.105(a). For the reasons expressed above, we conclude the employee’s medical claim cannot be dismissed on this basis.  Alternatively, the employer argues the employee’s medical benefits should be dismissed under the doctrine of laches. The employer asserts it has been prejudiced by the employee’s delay in prosecuting his claim for medical benefits.    As discussed below, we find the employee’s disc tear was latent, and that he had informed the employer of all that he knew. Therefore, we find the employee’s medical claims are not dismissed on the basis of AS 23.30.105(a) or laches.

IV.  Is the employee’s claim for disability benefits barred by AS 23.30.110(c)?

AS 23.30.110(c) provides in pertinent part: “If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.” The statute requires the employee to prosecute her claim in a timely manner once she files a claim, and it is controverted by the employer. 

Only after a claim is filed can the employer file a controversion in order to start the period of limitations provided by Section 110(c). AS 23.30.110(a), (b). 8AAC 45.050(a) provides for commencing proceedings “by filing a written claim or petition.” Moreover, 8AAC 45.050(b)(1) provides: “A claim is a written request for benefits, including compensation, attorney’s fees, costs, interest, reemployment or rehabilitation benefits . . . under the Act. . . .”  

AS 23.30.110(c) requires an employee to prosecute a claim in a timely fashion once a claim has been filed. Jonathan v. Doyon Drilling, Inc., 890 P.2d 1151 (Alaska 1995). In Tipton v. ARCO Alaska, Inc., 922 P.2d 910, 912, 913 (Alaska 1996), the Alaska Supreme Court ruled the language of AS 23.30.110(c) is clear, requiring an employee to request a hearing within two years of the date of controversion, or face dismissal of the claim.

In this case, the employer filed a comprehensive notice of controversion, concerning the employee’s back condition on November 24, 1999. The employee asserts it was frivolous, as the record contained no EME or other report documenting a medical basis for the controversion. 

We have already dismissed the employee’s compensation claims for his muscle strains under AS 23.30.105. Accordingly, we will not address those issues here under Section 110(c). Further, as the employee’s L4-5 disc protrusion and tear were recently discovered, and have not been controverted, we find this claim is not dismissed.

As to the employee’s claim for medical treatment, which was not dismissed under Section 105, we find the employee is correct, that the record did not contain medical evidence to support a controversion at the time it was filed. Accordingly, we find the controversion was invalid, and the employee was not required to prosecute his medical benefits claim under Section 110(c) within two years of the date of controversion. The petition to dismiss under AS 23.30.110(c) is, therefore, denied.

V.  Is the employee’s condition latent?
In this case, the employee asserts his condition was latent, and even if earlier claims were barred under AS 23.30.110(c), his claim for continuing coverage should be allowed as he timely filed a claim on November 10, 2004 based on the cumulative trauma he experienced at work. Further, he states the cumulative trauma was first clearly documented by Dr. Jiang when he diagnosed the L4-5 disc tear on February 8, 2005. 

We have already found that the employee’s muscle strain was not latent, and the time loss benefit claim related to that condition was denied. As to the newly discovered disc protrusion and disc tear, however, based on our review of the record, we find no medical evidence of condition existed prior to December 23, 2003 and February 8, 2005. Based on Dr. Jiang’s medical opinion that the disc tear was caused by the employee’s work for the employer, we find the condition may be work related, and is latent. Accordingly, we find the employer’s petition to dismiss any claims associated with the employee’s disc protrusion and disc tear is denied.

ORDER

1. The employer’s petition for dismissal of the employee’s claim for time-loss workers’ compensation benefits associated with the employee’s muscle strain and degenerative disc disease is GRANTED.

2. The employer’s petition for dismissal of the employee’s claim medical benefits is DENIED.

3. The employer’s petition for dismissal of the employee’s claim for workers’ compensation benefits associated with his disc protrusion and disc tear condition, is DENIED.

Dated at Fairbanks, Alaska on November 15th, 2006.







ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Fred G. Brown,  Designated Chairman


___________________________________                                

Chris Johansen, Member


___________________________________                                

Damian Thomas, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of DARRELL D. BARRON employee / applicant; v. SOURDOUGH EXPRESS, INC, employer; AK NATIONAL INS CO, insurer / defendants; Case Nos. 199714343, 199530237, 199828969, 199729860, 199802868, 199430330, 199804376, 199429442, 199430339; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on November 15th, 2006.






Kelley J. DeGabain, Admin. Clerk III
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� Since the date of the hearing, Paralegal Stepovich has changed offices and is now associated with the Robert Beconovich law office.


�  The adjuster also filed for Second Injury Fund protection on September 7, 1999.


� AS 23.30.095(e) and (k).


� In April of 2003 the employee began treatment for an unrelated right shoulder condition which eventually resulted in surgery on October 7, 2003.


� Technically, the employee has not yet filed a specific “claim” with respect to his disc protrusion and tear.  For administrative convenience, as we have found below that the condition was latent, we will direct the prehearing officer to convene another prehearing conference to identify any unresolved issues to be heard in connection with the disc protrusion and tear.
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