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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	DENISE  CONNORS, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

IVORY JACKS,

                                                  Employer,

                                                   and 

REPUBLIC INDEMNITY CO

  OF AMERICA,

                                                  Insurer,

                                                     Defendants.
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)
	FINAL DECISION AND ORDER

AWCB Case No.  200315351
AWCB Decision No.  06-0306

Filed with AWCB Fairbanks, Alaska

on November 17th, 2006


The Alaska Workers’ Compensation Board (Board) heard the employee’s claim for workers’ compensation benefits on September 28, 2006 at Fairbanks, Alaska. Attorney Robert Beconovich represented the employee. Attorney Penny Zobel represented the employer and insurer.  The record was held open for consideration of supplemental citations of legal authority, and closed when we next met and deliberated on October 26, 2006.


ISSUES
1. Whether the employee’s claim should be dismissed because of the employee's failure to file an affidavit of readiness for hearing within two years of the employer's controversion, pursuant to AS 23.30.110(c).

2. Whether the employee is entitled to medical benefits, pursuant to AS 23.30.095.

3. Whether the employee is entitled to further temporary total disability (TTD) benefits, pursuant to AS 23.30.185, while she also worked in her own gift shop following her injury.

4. Whether the employee is entitled to reemployment benefits, pursuant to AS 23.30.041.


SUMMARY OF THE EVIDENCE
The employee was injured while working for the employer on August 19, 2003.  The injury occurred when she climbed up onto a sink to reach back and turn on a television set that was atop a refrigeration cooler.  As she turned and twisted to reach the TV she thought she pulled a muscle in her back.

The employee reported the very next day to the Fairbanks Chiropractic Clinic.  On August 20, 2003, Jonathan Victorino, D.C., noted lower back pain into the legs and knees arising from a twisting injury the night before. The employee’s symptoms persisted, and on August 29, 2003 Dr. Victorino noted bilateral pain and thigh, calf and ankle pain, severe. He also said the employee’s lower back pain continued and her C-spine and trapezius muscles were found to be tight.

On September 8, 2003 Dr. Victorino excused the employee from all work duties pending further evaluation.  On September 11, 2003 the employee continued to experience lower back pain and bilateral leg pain.  Dr. Victorino reported on September 18, 2003 that he was administering conservative care with use of a trochanter belt which was yielding minimal results.

On referral to the Tanana Valley Clinic on October 15, 2003, the employee was scheduled for an MRI.  A lumbar MRI, taken on October 16, 2003, revealed disc protrusions at the L1-L2, L2-3 and L4-L4 levels of the employee’s spine.  Radiologist Stephen J. Pomeranz, M.D., found annular disc tears at both the L2-L3 and L4-L5 levels.

The employee was then referred to Lawrence Stinson, M.D., at the Advanced Pain Centers of Alaska, in Fairbanks.  On November 17, 2003 Dr. Stinson examined the employee and diagnosed:  1. Symptomatic disk protrusion at the L4-5 level with extension into the foraminal canal with mild compression of the nerve root, and, 2. Pubic diastasis that is symptomatic.  Dr. Stinson recommended L4-5 epidural injection and three months sacroiliac stabilization belt bracing.

On February 2, 2004, Dr. Stinson noted the employee continued to be symptomatic for lumbar and thoraco lumbar pain, as well as pelvic and hip pain.  Dr. Stinson further noted that physical therapy and lumbar brace had not significantly helped her symptoms.

An employer-sponsored independent medical evaluation (EME)
 took place on February 28, 2004 by Patrick Radecki, M.D., and Clifton Baker, M.D.  The two doctors concluded that the employee’s pubic diastasis was long term and not work related, although they said it may have been temporarily aggravated. Concerning the employee's lumbar condition, the doctors thought she incurred a lumbar strain which had stabilized, and that her problems were now related to preexisting conditions. As a result of the EME, the employer controverted all the employee’s benefits after February 28, 2004, as well as all benefits related to her pubic diastasis.

On August 2, 2004 Dr. Stinson reported that the employee continued to have significant lower lumbar and bilateral hip pain.  Dr. Stinson recommended that the employee undergo pain management training and a function capacity evaluation to more fully determine her vocational capabilities and to facilitate job matching.

A Board sponsored second independent medical evaluation (SIME) was performed by Thomas L. Gritzka, M.D., on November 19, 2004.  Dr. Gitzka did not think the employee’s pubic diastasis was work related, but he did find her work injury caused a permanent worsening of her lumbar condition.  Dr. Gritzka stated in his report, “She described a twisting reaching mechanism of injury that could reasonably be expected to twist or torque the lumbar spine and produce some annular tears such as were found by Dr. Stinson.”

Dr. Gritzka did not find the employee to be medically stable at the time of his examination.  Additionally, he found her unable to perform bartender work.  No PPI rating was provided by Dr. Gritzka, and he thought it would take another six to eight weeks for the employee to become medically stable on a conservative management protocol.

Dr. Stinson next examined the employee on February 28, 2005, and said she reported she had to lie on the floor sometimes to get relief. Dr. Stinson deferred any injection therapy and recommended Cymbalta, 20 mg. Dr. Stinson also recommended evaluation by Rafael L. Prieto, M.D., of Advance Pain Centers of Alaska.

On July 1, 2005, Dr. Prieto found the employee had diffuse tenderness over the entire lumbar spine.   He said she also exhibited tenderness in the iliac, gluteus, and pubic symphysis areas.   He said her straight leg raise caused back pain and lateral hip pain.  Dr. Prieto then found the employee to be 22% whole person impaired, pursuant to the AMA Guides to the Evaluation of Permanent Impairment, 5th Edition.

The threshold issues we must decide are whether the employee timely prosecuted her claim, and, if so, whether the claim is compensable.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Petition to Dismiss Pursuant to AS 23.30.110(c).

AS 23.30.110 provides in part:

(c) Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing.... If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.....

(h) The filing of a hearing request under (c) of this section suspends the running of the two-year time period specified in (c) of this section. However, if the employee subsequently requests a continuance of the hearing and the request is approved by the board, the granting of the continuance renders the request for hearing inoperative, and the two-year period specified in (c) of this section continues to run again from the date of the board's notice to the employee of the board's granting of the continuance and of its effect....

The employer's Petition to Dismiss asserts that the employee did not file for a hearing within two years of controversion as required by AS 23.30.110(c). The employer’s controversion is dated April 30, 2004. The employee filed an Affidavit of Readiness for Hearing on May 8, 2005, a few days more than two years after the employer's controversion.

The record reflects the controversion was first date-stamped as received by the Board on May 10, 2005. Thus, the employee argues, the filing of the Affidavit of Readiness was timely. Further, the employee argues the employer was not prejudiced by any delay. See Egemo v. Egemo Const. Co., 998 P.2d 434,440 (Alaska 2000). (The main purpose of .110(c) is to "protect the employer against claims too old to be successfully investigated and defended.")  Finally, the employee argues the petition for dismissal is improper as the the employer's April 30, 2004 controversion was “overly broad,” in that it controverted benefits in excess of those that were requested in the employee’s March 24, 2004 claim. See Bailey v. Texas Instruments, Inc. 111 P.3d 321, 324-225 (Alaska 2005). 

The record reflects that as of the prehearing conference held on July 13, 2004, the parties agreed to proceed with an SIME. The record further reflects that the employee was evaluated for an SIME by Dr. Gritzka on November 19, 2004, who issued his opinions on December 8, 2004, January 21, 2005 and March 4, 2005. The Board has consistently held that participation in an SIME tolls the running of Section 110(c). Omar v. Unisea, Inc., AWCB Decision No. 03-0272 (October 5, 2006); Reintjes v. Jensen and Sons Construction, AWCB Decision No. 03-0019 (January 31, 2003); Aune v. Eastwind, Inc., AWCB Decision No. 01-0259 (December 19, 2001). Based on our review of the record, we find the employee participated in the SIME process, tolling the running of Section 110(c) for an ample time, such that the employer’s petition for dismissal must be denied.

II.  Compensability.
The Alaska Supreme Court has long recognized that employment which causes injury or which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment injury aggravated, accelerated, or combined with the pre-existing condition and was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).

AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).

"Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the presumption of compensability attaches the burden of production shifts to the employer. Id. at 869.

To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In DeYonge v. NANA/Marriott, 1 P.3d 90 (Alaska 2000), the Court explained that the employer must produce substantial evidence that either (1) non-work-related events alone caused the employee’s worsened condition, or (2) there was no possibility that the employee’s work caused the aggravation. “For the purposes of overcoming the presumption of compensability medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's injury or disability, without ruling out work related causes." Tolbert v. Alascom, Inc., 973 P.2d 603 (Alaska 1999). 

The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.

If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of her claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

In this case, based on the employee’s testimony, and the medical observations and opinions of Drs. Stinson, Gritzka and Victornio, that the employee aggravated her preexisting condition and/or injured her back while working for the employer, we find sufficient evidence to establish the preliminary link that the employee incurred a back injury at work to trigger the presumption that her condition is still work related. 

To overcome the presumption, the employer relies on the medical opinions of Drs. Radecki and Baker, who concluded the employee’s pubic diastasis was long term and not work-related, and that her lumbar strain had stabilized, and that her problems were now related only to preexisting conditions. We find this evidence sufficient to overcome the presumption, and the employee must prove her claim by a preponderance of the evidence.

The employee and her husband testified that her injury at work caused her to be no longer able to work as a bartender or cashier for the employer. SIME physician Gritzka found the employee's lumbar injury and condition related to her work for the employer. Additionally, treating physician Stinson found the employee to have significant back and pelvic pain since she injured herself at work, twisting and reaching to turn on a TV set. He recommended she be evaluated for other employment. Dr. Victorino, D.C., stated that the employee' work substantially aggravated her pre-existing condition. 

Based on our review of the record, as a whole, including the medical opinions of Drs. Gritzka, Stinson and Victornio, we find the employee has proven her claim for continuing benefits by a preponderance of the evidence. Particularly, we rely on Dr. Gritzka’s opinion that the employee’s work was “the straw that broke the camel’s back,” and that her condition is substantially related to her work for the employer. Accordingly, we will consider the benefits requested.

III. Continued Medical Benefits.

AS 23.30.105(a) provides, in part:

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement. It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require. When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.

In making our finding above, that the employee proved by a preponderance of the evidence that she is entitled to continuing medical benefits, we relied, in part, on Dr. Gritzka’s opinion that the work incident “probably did cause a permanent worsening of her lumbar condition.” We also noted his agreement with her past course of medical treatment as well as his recommendations concerning her future treatment.

The employee testified she has outstanding and unpaid medical bills totaling over $8,000.  The employer did not assert the medical treatment provided the employee was unreasonable or unnecessary, nor is there any medical evidence that suggests her treatment was outside the realm of acceptable medical options, given the facts of her case. Nevertheless, she agrees there may be some portion of the amount owed which was related exclusively to pubic diastasis. 

Based on our review of the various doctor reports, we find it is not clear how or whether it is appropriate to prorate the amounts between the employee’s lumbar and pubic diastasis conditions. Accordingly, we direct the parties to seek clarification from the medical providers as to whether any pro-ration may be accomplished, and we reserve jurisdiction to resolve disputes.


IV. Temporary Total Disability and Temporary Partial Disability Benefit Claims.
As to the employee’s specific claim for additional TTD and TPD
 benefits, the employer asserts her claims are inconsistent with her ongoing history of working in her gift shop. Additionally, we observe any medical stability may preclude her entitlement to temporary disability benefits. AS 23.30.185 and .395(21).

SIME physician Dr. Gritzka opined that the employee would reach medical stability 6 to 8 weeks following his evaluation of November 19, 2005. The employee asserts that, given the employer curtailed TTD payments on February 28, 2004, the employee is owed TTD benefits from February 28, 2004 to approximately January 19, 2005, a period of 46.71 weeks, i.e., $129.29 x 46.71 = $6,039.13.

It is undisputed the employee operated a gift shop in the Goldstream Valley, after her date of injury.  Nevertheless, she and her husband testified it had few customers and was never profitable. Further, they said it is $25,000 in debt and is being closed. As such, the employee testified she had no earnings to offset her entitlement to TTD benefits, or to result in an award of TPD benefits.

We have found that the employee’s back condition is work related. Accordingly, we find she may be entitled to time-loss benefits until she reached medical stability and/or during such periods she was, or will be, treated for her continuing back condition. The parties are directed to attempt to agree on an appropriate means of computing any temporary benefit payment(s). We reserve jurisdiction to resolve disputes.

V. Reemployment Benefits.
AS 23.30.041(e) states:

An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the 1993 edition of the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles" for 

(1) the employee's job at the time of injury; or 

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles."

In this case, the employer asserts the employee is ineligible for reemployment benefits, as she was able to operate her gift shop. At hearing, reemployment specialist Carol Jacobson testified the employee meets the “specific vocational preparation” for a Cashier II. 

Nevertheless, the reemployment benefits administrator (RBA) has not reviewed the employee’s eligibility for reemployment benefits. Accordingly, we will remand this issue to the RBA for a determination of eligibility.

VI. Attorney Fees and Costs.
The parties did not list attorney fees as an issue on the prehearing summary, but at hearing, attorney Beconovich said he is seeking statutory minimum attorney fees pursuant to AS 23.30.145(a). After taking into account the nature, length, complexity and benefits received in this case, we believe the parties can privately agree on an attorney fee. We reserve jurisdiction to resolve disputes.


ORDER
1. The employer’s petition to dismiss pursuant to AS 23.30.110(c) is denied.

2.  The employer shall provide the employee continuing medical and time-loss benefits in accord with this decision.

3.  The employee shall undergo a reemployment eligibility evaluation pursuant to AS 23.30.041.

4. The employer shall pay attorney fees and costs in accord with this decision.

5. We reserve jurisdiction to resolve disputes.

Dated at Fairbanks, Alaska on November 17th, 2006.






ALASKA WORKERS' COMPENSATION BOARD






Fred Brown, Designated Chairman






Debra Norum, Member






APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of DENISE  CONNORS employee / applicant; v. IVORY JACKS, employer; REPUBLIC INDEMNITY CO OF AMERICA, insurer / defendants; Case No. 200315351; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on November 17th, 2006.






Kelley J. DeGabain, Admin. Clerk III 
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� AS 23.30.095(e) and (k).


� The employer objects to any consideration of TPD benefit claims, as the issue was not included in the prehearing conference summary. Although we make no final determination of eligibility, we do offer the general comments as to the employee’s entitlement to time-loss benefits.
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