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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	KEVIN E. HALL, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

DOYLES FUEL SERVICE INC,

                                                  Employer,

                                                   and 

AMERICAN INTERSTATE INSURANCE CO,

                                                  Insurer,

                                                     Defendants.
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)
	FINAL DECISION AND ORDER

AWCB Case No.  200502386
AWCB Decision No.  06-0310

Filed with AWCB Fairbanks, Alaska

on November 22, 2006


The Alaska Workers’ Compensation Board (Board) heard the employee’s workers’ compensation claims on October 26, 2006, at Fairbanks, Alaska.  Attorney Robert Bechonovich represented the employee.   Attorney Mike Budzinski represented the employer and insurer.  The record was held open for an affidavit of attorney fees and for a possible stipulation concerning the employee’s compensation rate, and closed when we next met on November 9, 2006.


ISSUES
1.    Whether the employee's work injury of February 23, 2005 is a substantial factor in his present back condition, such as to make the injury compensable, pursuant to AS 23.30.120?

2.   Whether the employee is entitled to further temporary total disability (TTD) benefits, pursuant to AS 23.30.185?

3.  Whether the employee is entitled to continuing medical and associated transportation benefits, pursuant to AS 23.30.095?

4.  Whether the employee is entitled to a compensation rate increase, pursuant to AS 23.30.220?

5.   Whether the employee is entitled to interest and penalties, pursuant to AS 23.30.155?

6.  Whether the employee is entitled to further attorney fees and costs, pursuant to AS 23.30.145?

SUMMARY OF THE EVIDENCE

The employee injured his back on February 23, 2005 while working with Doyle's Fuel Service and its sister company, Weaver Brothers Trucking.
 The employee was chaining down a piece of equipment and his lower back started to become painful. The employee testified that as the day progressed, his back pain became unbearable and he went to see Bill McAfee, D.C.  In a follow-up visit on February 25, 2005, Dr. McAfee found no change in the employee's condition, and he recommended an MRI.  Before an MRI could be ordered, the employee's back condition worsened. 

The next morning the employee was unable to get out of bed and an ambulance was called to transport him to Fairbanks Memorial Hospital (FMH).  He was prescribed rest, Valium, Vicodin and Ibuprofen and released to his wife's care. A February 28, 2005 visit to Dr. McAfee resulted in an MRI on March 1, 2005, which revealed, in part, a central disc protrusion at the L4-L5 level, and disc protrusion at the L3-L4 level.

On March 4, 2005 the employee again took an ambulance to the FMH emergency room. The March 4, 2005 intake form states the employee's lower back pain was radiating into his right thigh and into his right leg, which was making him fall down. Emergency room physician, Art J. Strauss, M.D., further noted that the employee's back pain had been worsening since his date of work injury and that he had "shooting pain down his right leg." The employee was admitted into the hospital under the care of Shellye Burrows, M.D., for the purpose of pain control and further evaluation. 

Dr. Burrows examined the employee and found his straight leg test was positive for pain in the back bilaterally. Dr. Burrows also confirmed that the employee was having shooting pains down his right leg and difficulty walking. Dr. Burrows attributed the employee's condition to his February 23, 2005 work injury. Orthopedic Surgeon, Richard Cobden, M.D., was asked to consult with the employee, after which he recommended an epidural injection. 

The employee was then scheduled for an epidural spinal injection by Peter S. Jiang, M.D., of the FMH Pain Clinic. Dr. Jiang's March 7, 2005 report indicates that the employee's MRI showed L4-5 and L3-4 mild stenosis and right-sided paracentral herniation. 

On March 10, 2005 the employee was released from FMH with instructions of bed rest for three weeks, then gradual mobilization at home, and physical therapy for six weeks. He was also given a follow up appointment with Dr. Cobden.  On March 24, 2005, Dr. Cobden referred the employee to Willow Physical Therapy. Notes from a follow up appointment with Dr. Cobden on April 21, 2005 indicate that the majority of the employee's symptoms were in the L4-5 region and that he was precluded from being a truck driver and would need vocational rehabilitation. An additional injection by Dr. Jiang was recommended.
 Dr. Cobden's assessment was herniated nucleus pulposus at L4-5, L5-SI. 

A June 16, 2005 follow up report by Dr. Cobden indicates that the employee had undergone epidural injection at the FMH Pain Clinic on that day and that the injection, "gives pressure to his leg." Additionally, the employee reported muscle spasms in his spine. Dr. Cobden thought the employee may be a candidate for a lumbar laminectomy. 

Dr. Cobden saw the employee again on August 8, 2005 and noted the employee's pain was continuing and getting worse. Dr. Cobden then referred the employee to orthopedic surgeon Davis Peterson, M.D., at the Anchorage Fracture and Orthopedic Clinic for a second opinion.

Prior to seeing Dr. Peterson the employee was instructed to undergo an employer-sponsored medical evaluation (EME)
 by Impartial Medical Opinions, Inc., in Portland, Oregon. On August 15, 2005 the employee saw John W. Swanson, M.D., and Gerald R. Reimer, M.D., for the EME. They said the employee did not know how his injury happened. They also said that imaging studies revealed neither a herniated disc nor a fracture of the facet joints. They further noted there had been no pathologic worsening of the underlying pre-existing spondylosis and only a temporary increase in the employee’s symptoms. The EME physicians said they suspected that the employee had undiagnosed depression which resulted in somatic focus. They also concluded that the employee's lumbar condition has always been stable, as he had no injury on February 23, 2005.

Thereafter, on September 29, 2005, the employee was examined by Dr. Peterson in Anchorage. In addition to finding an L4-5 annular tear, with central disc herniation producing a definite thecal mass effect, Dr. Peterson provided the following assessment of the employee's injury:

I think his history, particularly with his radicular symptoms on the right leg, are quite consistent with an acute herniated nucleus pulpopsus at L4-5, with MRI scan findings that are likewise consistent and therefore in spite of preexisting pathology, I think his work injury is a substantial factor leading to his current disability. I certainly agree that vocational rehab retraining into another line of work is reasonable and necessary and I don't think he has reached his pre-injury state or maximum medical improvement from this injury.

Dr. Peterson advised that the employee only lift or carry up to 10 pounds occasionally and no more.    

On October 10, 2005, Dr. Burrows, whom the employee had seen intermittently since his hospital stay in March of 2005, recommended that the employee go to Kansas for DRX decompression system treatment for his back, as he had family living in the area. The employee testified that such treatment is cheaper in Kansas than in Anchorage, and no such treatment was available in Fairbanks.
 

The employee eventually traveled to Kansas for DRX decompression treatment, which was provided by Michael B. Jennings, D.C.  In his initial report of October 17, 2005, Dr. Jenning's noted the employee's work injury of February 23, 2005 and his lower back pain and right leg sciatica. Dr. Jennings then proceeded to treat the employee during the period of October 17, 2005 to November 11, 2005.  At the end of his treatment of the employee, Dr. Jennings recommended that the employee not return to work as a truck driver. 

Following his treatment by Dr. Jennings, the employee saw Dr. Cobden one more time on December 19, 2005. Dr. Cobden found the employee's condition to be significantly improved and opined that the employee was medically stable and entitled to a PPI rating of 12%. 

Following Dr. Cobden's December 19, 2005 examination, the parties agreed to set the instant hearing such that the issues of TTD, medical and transportation costs, compensation rate, interest and penalties, and attorney fees and costs could be adjudicated. The threshold issue we must decide is the compensability of the employee’s claim.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  Compensability.
The Alaska Supreme Court has long recognized that employment which causes injury or which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment injury aggravated, accelerated, or combined with the pre-existing condition and was a "substantial factor" contributing to the ultimate disability.
  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).

AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin, J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).

"Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the presumption of compensability attaches the burden of production shifts to the employer. Id. at 869.

To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In DeYonge v. NANA/Marriott, 1 P.3d 90 (Alaska 2000), the Court explained that the employer must produce substantial evidence that either (1) non-work-related events alone caused the employee’s worsened condition, or (2) there was no possibility that the employee’s work caused the aggravation. “For the purposes of overcoming the presumption of compensability medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's injury or disability, without ruling out work related causes." Tolbert v. Alascom, Inc., 973 P.2d 603 (Alaska 1999). 

The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.

If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of her claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

In this case, based on the employee’s testimony, and the medical notations, observations and opinions of Drs. McAfee, Burrows, Cobden, Jiang, Peterson and Jennings who noted that the employee injured his back while working as truck driver for the employer, we find sufficient evidence to establish the preliminary link that the employee incurred a back injury at work to trigger the presumption that his condition is still work related. 

To overcome the presumption, the employer particularly relies on the EME opinions of Drs. Swanson and Reimer, that the employee’s back was not injured at work. We find this evidence sufficient to overcome the presumption, and the employee must prove his claim by a preponderance of the evidence.

Based on our review of the evidence we find the employee has proven by a preponderance of the evidence the causal relationship between his work injury and his subsequent back condition and disability. Particularly, we rely on the medical records and opinions of Drs. McAfee, Burrows, Cobden, Jiang, Peterson and Jennings, and find that the employee's back condition was substantially caused by his work and/or the February 23, 2005 work incident. Further, we note Drs. Peterson, Cobden and Jiang all found evidence of disc herniation at the L4-5 level of the employee's lumbar spine. Additionally, emergency room physician Strauss identified shooting pain down the employee's right leg on March 4, 2005, and Drs. Burrows and Jiang confirmed these findings. 

Additionally, even if the employee did not experience a disc herniation, we find the employee’s substantial increase in symptoms makes the employee’s claim compensable pursuant to the Alaska Supreme Court ruling in Deyonge v. Nana/Marriott, 1 P. 3d 90 (Alaska 2000). Based on our conclusion that the employee experienced a compensable injury, we will now address the particular benefits requested.

II. Temporary Total Disability Benefits. 

Since the employee believes his back condition and ensuing disability is related to his February 23, 2005 work injury, he is seeking TTD up to the date of Dr. Cobden's finding of medical stability on December 19, 2005. According to compensation reports in the record, the employee was last paid TTD on August 15, 2005. 

Based on our conclusion that the employee’s claim is compensable, we find he is entitled to receive TTD benefits until he reaches medical stability. AS 23.30.185. A "disability" is defined to mean "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.395(16). An employee's ability to return to employment discontinues his entitlement to TTD benefits. Bailey v. Litwm Corp., 713 P.23 249, 253 (Alaska 1986); Olson v. AIC/Martin J.V. 818 P.2d 669, 674 (Alaska 1991); Anchorage School Dist. v Murdock, 873 P.2d 1291, (Alaska l994); Bauder v. Alaska Airlines, 52 P.3d 166, 177-178 (Alaska 2002); Grove v. Alaska Const., 948 P.2d 454, 458-459 (Alaska 1997). 

Medical stability is defined as: "the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence." AS 23.30.395(27). "...[T]he fact that he received treatment is insufficient evidence of medical instability absent a reasonable expectation of objectively measurable improvement from that care." Robinson v. Municipality of Anchorage, 69 P.3d 489, 499, fn. 21 (Alaska 2003). The "lack of measurable improvement for more than 45 days actually raised a presumption of medical stability...." "The statutory definition adopted by the Alaska Legislature in 1988 requires some measurable improvement for an employee to continue to receive TTD benefits...." Bouse v. Fireman's Fund Ins., 932 P.2d 222, 237 (Alaska 1997).

Applying the definition of "medical stability," Dr. Cobden found that the employee's condition was medically stable on December 19, 2005, but that he would need retraining, and should not return to work as a truck driver. Earlier, on September 29, 2005, Dr. Peterson found the employee was not yet medically stable and agreed the employee would need retraining. Based on the employee’s testimony and medical records that the employee’s condition significantly improved after Dr. Jennings’ series of treatments in the fall of 2005, we find the employee reached medical stability at the time of his visit with Dr. Cobdon on December 19, 2005. Accordingly, we conclude the employee is due TTD benefits through December 19, 2005.

III. Continued Medical and Travel Benefits
The employee seeks payment of unpaid medical and travel expenses he testified he accrued in the total amount of $10,772.12. The employee states that the employer has all the associated medical bills and reports in its possession. 


AS 23.30.105(a) provides, in part:

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement. It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require. When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.

We have already found the employee’s claim for medical benefits compensable. See, also, Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991); DeYonge, 1 P.3d at 96. As to the employee’s specific claim for DRX decompression system treatment for his back in Kansas, we note that in Weidner v. Hibdon, 989 P.2d. 727 at 731 (Alaska 1999), the Alaska Supreme Court held that specific medical treatment sought by an injured worker, within two years of an injury is compensable, unless the employer can meet the “heavy burden” of proving such care is unreasonable, unnecessary and outside the scope of accepted medical practice.  The Court further stated, concerning medical treatment provided within two years of the date of injury, and thereafter:


Under Alaska's Workers' Compensation Act, an employer shall furnish an employee injured at work any medical treatment "which the nature of the injury or process of recovery requires" within the first two years of the injury. The medical treatment must be reasonable and necessitated by the work-related injury. Thus, when the Board reviews an injured employee's claim for medical treatment made within two years of an injury that is undisputably work-related, its review is limited to whether the treatment sought is reasonable and necessary. 

On the other hand, when the Board reviews a claim for continued treatment beyond two years from the date of injury, it has discretion to authorize "indicated" medical treatment "as the process of recovery may require." Given this discretion, the Board is not limited to reviewing the reasonableness and necessity of the particular treatment sought, but has some latitude to choose among reasonable alternatives.  (Footnotes omitted.)

The Court concluded in Weidner v. Hibdon that when an employee is asked to decide between two legitimate, yet contradictory opinions about the efficacy of treatment, the employee may choose to follow the recommendations of his own physician. 

In this case, the employee’s claims for benefits associated with his back was presented within two years of his 2005 date of injury. Based on the employee’s testimony, as well as our review of the record as a whole, we find the employee can prove his claim for continuing medical benefits concerning his back condition, including the DRX decompression treatment, by a preponderance of the evidence. Therefore, we find the employer shall provide the employee with continuing medical benefits related to his back, and the employer shall reimburse the employee for his outstanding medical bills, including his past DRX decompression system treatment in Kansas. 

As to the employee’s transportation costs for travel to Kansas, 8 AAC 45.084(c) states: 

It is the responsibility of the employee to use the most reasonable and efficient means of transportation under the circumstances. If the employer demonstrates at a hearing that the employee failed to use the most reasonable and efficient means of transportation under the circumstances, the board may direct the employer to pay the more reasonable rate rather than the actual rate. 

The employer asserts the treatment the employee obtained in Kansas is also available in Anchorage, and the expense of such travel, only to Anchorage, is reasonable. The employee disputes that the treatment offered at the two locations is comparable.

As discussed below, the employee traveled to Kansas to stay with family members, and reduced the overall cost of the treatment accordingly. In part, because we deny the employee’s claim for daily lodging per diem payments below, we find the employer shall pay the employee’s reasonable cost of travel to Kansas.

As to the employee’s claim for per diem costs while undergoing treatment in Kansas, 8 AAC 45.084(e) provides: “A reasonable amount for meals and lodging purchased when obtaining necessary medical treatment must be paid by the employer if substantiated by receipts submitted by the employee. Reasonable expenses may not exceed the per diem amount paid by the state to its supervisory employees while traveling.”

We have consistently held that, in order to be reimbursed for meal expenses incurred during medical travel, receipts must be submitted. E.g., McCarthy v. Ghemm Co., Inc., AWCB Decision No. 06-0092 (April 21, 2006); Connolly v. Fishbach & Moore of Alaska, AWCB Decision No. 95-0121 (May 5, 1995); CADD v. Ron's Oil Field Services, AWCB Decision No. 93-0079 March 26, 1993). 

Based on our review of the law, as applied to the record in this case, we find the employer is not required to reimburse the employee for lodging or meal expenses incurred during medical travel, without being presented with receipts. In part, given that we have allowed the employee to be reimbursed a reasonable transportation expense above, in order to stay with relatives, we will deny the employee’s request for a per diem award for lodging. 

Additionally, we will deny his claim for reimbursement of meal expenses, without the presentation of receipts. In the event the employee’s relatives do produce receipts for grocery bills, the employee may be reimbursed for his pro-rata share of the bills. We reserve jurisdiction to resolve disputes in computing reasonable expenses.

IV. Compensation Rate Increase

AS 23.30.220 reads, in part, as follows:

Determination of Spendable Weekly Wage.

(a) Computation of compensation under this chapter shall be on the basis of an employee's spendable weekly wage at the time of injury. An employee's spendable weekly wage is the employee's gross weekly earnings minus payroll tax deductions. An employee's gross weekly earnings shall be calculated as follows:

(4) if at the time of injury the 

(A) employee's earnings are calculated by the day, hour, or by the output of the employee, the employee's gross weekly earnings are the employee's earnings most favorable to the employee computed by dividing by 13 the employee's earnings, including overtime or premium pay, earned during any period of 13 consecutive calendar weeks within the 52 weeks immediately preceding the injury;

(7) when the employee is working under concurrent contracts with two or more employers, the employee's earnings from all employers is considered as if earned from the employer liable for compensation;

The parties agreed at hearing that, pursuant to AS 23.30.220(a)(4)(A) and AS 23.30.220(a)(7), the employee is entitled to a compensation rate increase to reflect his combined wages with both Doyle's Fuel Service and Weaver's Brothers Trucking. The record reflects the employee's gross weekly earnings with his employers for the high 13 consecutive week period within the 52 weeks prior to the employee's injury was June 30, 2004 to September 22, 2004. During this period, the employee's gross weekly earnings were $1,363.89. Taking into account his married with one dependent status, we find our calculations result in his entitlement to the maximum compensation rate of $848.00. 

V. Interest.

8 AAC 45.142 requires the payment of interest at a statutory rate, as provided at AS 45.45.010, from the date at which each installment of compensation is due.  See also, Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs v. Copper Valley Electrical Association, 860 P.2d 1184, 1191 (Alaska 1993).  By operation of law, we find the employee is entitled to a payment of interest from the employer on all compensation benefits ordered in this decision. 


VI. Penalties
The employee requests an award of penalties on the increased compensation rate amounts, since he believes the adjuster and employer had access to his correct wage information at the time his time loss payments began. AS 23.30.155 provides for an award of penalties, in part, as follows:  

(a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. . . .

 (c) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to the conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.

At hearing, the employer acknowledged it made an “error” in mathmatical computation of the employee’s compensation rate. The employer offered no other reason as to why the Board should excuse the failure to pay the correct compensation rate. Accordingly, we will not excuse the failure to timely pay compensation, and order the employer to pay penalties on the late payent of compensation at the correct compensation rate. 
VII. Attorney Fees and Costs.

AS 23.30.145 states, in pertinent part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .

(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Based on our review of the record, we find the employee’s attorney successfully obtained benefits for the employee.  Specifically, he prevailed over the employer’s resistance to payment of TTD, medical and related benefits and a compensation rate increase.  Accordingly, we conclude the employee is entitled to receive compensation for his attorney’s fees for obtaining these benefits.  

In this case, the employee’s attorney and his paralegal, Pete Stepovich, billed a total of 55.4 hours to this case, including the time spent at hearing. Attorney Robert Beconovich bills his time at a rate of $250.00 per hour. Paralegal Pete Stepovich bills at $100 per hour. The employee also itemized deposition copy costs in the total amount of $247.05.

After taking into account the nature, length, complexity and benefits received in this case, we find the employee’s attorney fees and costs reasonable. Accordingly, we will order the employer to pay the employee in the amounts of $8,780.00 for attorney fees and paralegal costs and $247.05 for deposition costs.


ORDER
1.   The employer shall pay the employee temporary total disability benefits through December 19, 2005. AS 23.30.185.

2.  The employer shall pay the employee’s continuing medical and associated transportation benefits in accord with this decision. AS 23.30.095.

3.  The employer shall pay the employee an increased compensation rate increase in accord with this decision. AS 23.30.220.

4.   The employer shall pay the employee interest and penalties in accord with this decision. AS 23.30.155.

5.  The employer shall pay the employee’s reasonable attorney fees and costs in accord with this decision. AS 23.30.145.

6. We reserve jurisdiction to resolve any computation disputes.

Dated at Fairbanks, Alaska this 22nd day of November, 2006.



___________________________________



Fred G. Brown,  Designated Chairman


___________________________________                                

Debra G. Norum, Member


___________________________________                                

Jeff Pruss, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of KEVIN E. HALL employee / applicant; v. DOYLES FUEL SERVICE INC., employer; AMERICAN INTERSTATE INSURANCE CO., insurer / defendants; Case No. 200502386; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on November 22nd, 2006.






Kelley J. DeGabain, Admin. Clerk III
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� The employee testified he was originally hired by Doyle's Fuel Service on March 5, 2004 but became a shared employee between Doyle's and Weaver Brothers Trucking.  Beginning January 2005 the employee spent more time working for Weaver Brothers than for Doyle’s.    





� Davis Peterson, M.D., reviewed the March 1, 2005 MRI film at the time he saw the employee on September 29, 2005 and noted, "At L4-5 however, there appears to be an annular tear and a hyperintense zone in the mid line with a central disc herniation producing definite thecal mass effect with secondary subarticular stenosis bilaterally."	


� An epidural injection was ultimately performed on May 16, 2005 by Dr. Jiang's partner, Randall K. McGregor, M.D., who thought the employee had a L5 radiculopaty. Dr. McGregor performed a third epidural injection on June 16, 2005 and reported the employee's back pain, with numbness and tingling radiating into his right leg. 


� AS 23.30.095(e) and (k).


� Dr. Burrows stated in her October 10, 2005 Chart Note that the employee had talked to Dr. Peterson about DRX therapy and Dr. Peterson thought it was an option for treatment.


� “The substantial factor” test, adopted by the legislature in 2006, is substantive change and cannot be retroactively applied in this case. Pan Alaska Trucking v. Crouch, 773 P.2d 947 (Alaska, 1989).
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