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ALASKA WORKERS' COMPENSATION BOARD

     P.O. Box 115512
Juneau, Alaska 99811-5512

	DAVID H. DAVIS, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

KIEWIT CONSTRUCTION COMPANY,

                                                  Employer,

                                                   and 

ST. PAUL FIRE & MARINE INS. CO.,

                                                  Insurer,

                                                     Defendants.

	)

)

)

)

)

)

)

)

)

)
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)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  199909004
AWCB Decision No.  06-0314

Filed with AWCB Anchorage, Alaska

on November 24, 2006


The Alaska Workers’ Compensation Board (Board) heard the employee’s claims for benefits associated with his low back condition on November 15, 2006 at Anchorage, Alaska.  The employee represented himself.  Attorney Robert Griffin represented the employer and insurer.  We proceeded as a two-member panel, a quorum under AS 23.30.005(f).  The record closed at the hearing’s conclusion.  


ISSUE
Whether the employee’s claims associated with his low back complaints are work-related and compensable.  


SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to those necessary to decide the narrow issue presently before us, as remanded by the Superior Court.  We incorporate by reference the facts in our previous decision, Davis v. Kiewit Construction, AWCB Decision Nos. 02-0019 (January 31, 2002) (Davis I), and 03-0146 (June 25, 2003) (Davis II).  In Davis I, the employee was represented by attorney Chancy Croft;  we denied the employee’s appeal of the Reemployment Benefits Administrator’s determination finding the employee not eligible for reemployment benefits.  The Board’s decision in Davis I was not appealed.  In Davis II, the employee represented himself, and we found that the employee’s low back condition was not related to his 1999 cervical injury.  The employee appealed this decision to the Superior Court, which ultimately remanded the low back issue back to the Board for additional findings in Davis v. Kiewit Construction, 3AN-03-9792 Civ. (Alaska Super., August 24, 2005) (specific remand issues discussed below).  On remand from the Superior Court the sole issue is the compensability of the low back complaints.  Relative to the low back issue, we summarized the following facts in our decision in Davis II:  

The employee’s industrial injury dates to April 14, 1999, when he reported an injury to his head and neck when a trackmobile he was working on derailed and he hit his head on the window of the vehicle.  In Davis I at pages two through three, we summarized the employee’s medical treatment for his cervical complaints.  At issue in the present case is the employee’s claim for his lumbar complaints that he relates to his cervical surgery in October, 2000, stemming from his 1999 injury.  

After initially contesting the employee’s claims (based on the employee’s physician’s comments), the employer ultimately accepted the claim for benefits and need for surgery after an examination was performed pursuant to AS 23.30.095(k).  The employer has paid approximately $69,000.00 in timeloss benefits, $32,400 in permanent impairment benefits, and $60,000.00 in medical benefits related to the cervical condition.  

The crux of the employee’s claim is that his post-operative care in October 2000 caused his current low back pain complaints.  At the May 15, 2003 hearing, the employee testified that when he woke up from his October 4, 2000 cervical surgery (performed by his treating physician, John Finkenberg, M.D.), he woke up with numbness in his thigh.  He stated that he incurred a groin injury during his initial attempts at walking post-surgery.  He asserts that after his surgery, he “tried to walk too far” and felt a tear and burning in his right hip.  He testified that he noticed “redness” in the area of his groin, and there was evidence of the incision Dr. Finkenberg used to obtain the bone chip for his cervical fusion.  

The employee testified that his lumbar complaints are “date specific.”  Further, he testified that he never had any complaints of low back pain prior to his October, 2000 surgery.  Nonetheless, in his May 3, 2000, Dr. Finkenberg notes the employee’s complaints of low back pain. 

Three days after his surgery (October 7, 2000) the employee testified he noticed a “block” bonded to his low back.  The employee’s spouse, Candace Davis, testified that she noticed the block two days after surgery.  She testified she walked a short distance with the employee the day after his surgery.  

The October 4, 2000 preoperative nursing notes, lists, under “positional aids” Gel Pads, Heel Pads (below knees and feet), and a shoulder roll.   In addition, the notes indicate the employee was provided with a “horseshoe headrest” secured by Dr. Finkenberg.  

On October 24, the employee was referred to a Doctor Jacobson to whom he related his low back complaints to his earlier surgery.  By November 30, 2000 the employee reported additional low back pain, and pain bilaterally in his thighs.  The employee testified he had a favorable result from his cervical surgery.  

On April 24, 2001, Dr. Finkenberg noted that a CT Scan of the employee’s lower abdomen was negative for a diagnosis.  On June 6, 2001 Dr. Finkenberg noted that a bone scan was read to be negative for any diagnosis.  On June 28, 2001 Dr. Finkenberg reported that an MRI was negative.

On referral from Dr. Finkenberg, the employee was first seen by Edward Voke, M.D., on January 9, 2002.  The employee was seen again by Dr. Voke on January 15, 2002.  In both reports, Dr. Voke indicated that the employee’s lumbar complaints stem from aggravations occurred during “surgical positioning” during his cervical surgery.  Dr. Voke testified by deposition on July 9, 2002.  At page 13 of his deposition, Dr. Voke described the basis for his opinion that the lumbar condition is work-related, as follows:  

Well, the only thing you could say in this, he awakened with low back pain.  The low back pain was already – I mean, the set up was there;  degenerative disc disease, which everybody has it, so that was already there.  One could say then the low back pain could be an aggravation of the position in the surgery, in the operating room – may or may not have been – and then he was there having an operation secondary to his industrial injury.  So you could look it on that way. 

However, Dr. Voke testified he would defer to the treating physician, Dr. Finkenberg, regarding ultimate causation of the employee’s lumbar condition.  (Dr. Voke dep. at 16, 41).  Specifically, Dr. Voke indicated that he relied on the employee’s statements in relating the lumbar complaints to the 1999 injury.  (Id.).  Dr. Voke testified that he does not consider himself to be a treating physician of the employee’s.  (Id. at 6).  

At the request of the employer, the employee was evaluated by Donald Peterson, M.D., an orthopedic surgeon, and Lynne Bell, M.D., a neurologist.  In their March 22, 2002 report, the employer’s panel concluded:  

There is no evidence whatsoever from the medical record that Mr. Davis’ current pain complaints are due to his original neck injury or subsequent surgery.  Although Mr. Davis developed a mild inflammation at the graft donor site, very extensive workup has ruled out any sequelae from this brief and promptly treated minor complication.  

There is no evidence that Mr. Davis injured his right groin, abdomen or lumbar spine at the time of his original injury and the exhaustive and lengthy medical records leading up to his anterior cervical fusion contain no reference to a lumbar, groin or iliac crest injury nor did he have complaints referable to this area.  

In my opinion, Mr. Davis’ ongoing pain complaints are completely understandable when nonphysical factors affecting his physical presentation are considered.  Many chronic pain patients develop a “wild fire” pattern of symptoms.  When one area of pain is addressed and treated, another area appears, continuing the disability.  

Dr. Voke feels that Mr. Davis needs evaluation and management of chronic pain, but Dr. Davis’ area of disabling pain is not related to his neck injury but rather involves the low back with numbness of the lower extremities.  An MRI scan has ruled out any type of lumbar radiculopathy and his physical examination contains no objective signs of lumbar myelopathy.  

It is interesting that Mr. Davis states that he noted numbness on the evening of surgery.  This complaint was never documented in the medical record and brought up by him months later again and would be consistent with non-physical factors affecting his physical presentation.  This further underlines our original concerns about psychosocial issues contributing to his condition. 

Mr. Davis never had myelopathy type complaints prior to his cervical surgery and the extent of the diagnostic studies of the cervical spine as well as the electrodiagnostic studies of the cervical spine prior to surgery, coupled with multiple physical examinations, yielded no diagnosis of cervical myelopathy affecting the lower extremities.  There are no signs of postoperative cervical myelopathy. 

Dr. Finkenberg testified by deposition on April 25, 2003.  Earlier, on September 17, 2002, Dr. Finkenberg returned a letter to the employer which opined as follows.  

I have reviewed portions of Dr. Voke’s deposition, wherein he stated that he believed the onset of Mr. Davis’s lumbar pain was causally related to positioning during the cervical anterior discectomy at C4-5 and C5-6, with iliac crest bone graft fusion at both levels performed on October 10, 2000.  I am in disagreement with Dr. Voke’s opinion on this.  The positioning on the surgical table did not in any way cause or contribute to Mr. Davis’s lumbar complaints. Mr. Davis’s lumbar complaints are related to the degenerative process and stenosis.  

Mr. Davis’s date of medical stability was September 4, 2001 related to both his cervical and lumbar complaints, as set forth in my letter of September 4, 2001.

The Physical Capacities Evaluation of July 25, 2001 performed by Sharp Occupational Performance Center reflects Mr. Davis’s physical capacities of his entire body, including the cervical and lumbar regions. 

On November 30, 2001, I approved job descriptions for traffic control signaler and security guard.  It is still my opinion that these jobs titles are within Mr. Davis’s physical capacity, including both his cervical and lumbar complaints.  

Paul Dittrich, M.D., testified by deposition on October 1, 2002, that he began treating the employee in January of 2000 for complaints regarding his cervical condition (post-surgery).  The employee did not complain of low back pain until January 7, 2002.  (Dr. Dittrich dep. at 6).  Dr. Dittrich also testified by affidavit on September 26, 2002 as follows:

I am Paul Dittrich, M.D., and am a licensed, Board-Certified Orthopedic Surgeon.  

I first saw Mr. Davis on January 18 and 19, 2000 fir complaints of neck pain.  At no time in either of those appointments did Mr. Davis vocalize to me any low back complaints. 

Mr. Davis first made a complaint of low back pain in a telephone call to my office on January 7, 2002.

I believe it is highly unlikely that Mr. Davis’s low back complaints are related to positioning on a surgical table during his October 4, 2000 cervical surgery. 

I have no reason to suspect any relationship between Mr. Davis’s low back pain report[ed] to me on January 7, 2002 and his April 1999 work injury. 

In our decision in Davis II, we applied the presumption of compensability to the employee’s claim that his low back condition was related to his initial cervical injury in 1999.  We analyzed and ordered as follows:  

[W]e review the record as whole to determine whether the employee has proved his claim, by a preponderance of the evidence, that the 1999 injury is the cause of his current disability.  We conclude he has not.

We give little weight to Dr. Voke’s  opinion that the employee’s low back condition “could” be work related.  We find Dr. Voke essentially rescind[ed] his opinion regarding causation based on his deferral on that issue to the employee’s surgical physician, Dr. Finkenberg.  Dr. Finkenberg, strongly corroborated by Drs. Dittrich and Peterson, stated that the employee’s low back condition is not, and could not, be related to the 1999 cervical injury.  Dr. Finkenberg found it more likely that the employee experienced “wildfire” pain complaint;  as soon as his major pain complaint (cervical) was extinguished, he concentrated more on the less noticeable, degenerative low back condition.  

Based on the preoperative report, we find the “block” the employee complained of sleeping on after his cervical surgery, to be gel pads and heel pads, in addition to his cervical “horseshoe collar” and pillows under his feet could not have caused the employee’s degenerative back problem, nor could placement of such comfort aids aggravate or accelerate the employee’s degenerative condition, to the point he would have complained of low back pain immediately after surgery.  We conclude the employee’s low back complaints are not related to the 1999 work-related injury.  All claims associated with the employee’s low back or lumbar complaints are denied and dismissed. 


ORDER
The employee’s low back complaints are not related to his 1999 work-related injury.  All claims associated with the employee’s low back or lumbar complaints are denied and dismissed.

In his appeal to the Superior Court, the employee argued, for the first time, that certain records were not considered by the Board.  In its Order, the Superior Court held:  

From the record it appears that the Board went through all of the medical records and listened to extensive medical testimony from many doctors.  After examining the record, weighing the evidence, and going through the steps on burden of proof issues, the Board determined the Mr. Davis’ back injury was not related to his 1999 workplace injury.  

During the oral argument held on July 1, 2005, Mr. Davis expressed some concern that he was not able to submit evidence in the form of notes from Drs. White and Bastuba to the board documenting his back pain complaints.  After listening to the entire Workers’ Compensation Board hearing, it appears that Mr. Davis never attempted to introduce any documents by Drs. White or Bastuba even though the Board allowed Mr. Davis to introduce other evidence at the hearing, after the submission date had passed.  It is unclear why he did not attempt to introduce the information from Drs. White and Bastuba.  However, due to the fact that Mr. Davis was not represented by an attorney in that phase of his claim, this court grants him additional latitude as a pro se litigant.  

Dr. Peterson and Dr. Bell, the doctors on whom the Board relied, voiced concerns about the fact that Mr. Davis failed to inform his treating physicians about his back pain.  Because of their belief that there was no report of back pain after the original injury, the doctors stated there was an insufficient linking of Mr. Davis’ back pain to his workplace injury.  After reviewing the documents submitted by Mr. Davis, it appears that had these documents been submitted to the Board and to the other doctors involved in the case, the doctors would have had to, at the least, acknowledge that Mr. Davis complained of back pain in April of 1999 and June of 2000.  Both of these dates pre-date the surgery and post-date the work related injury.  

It is unclear to this court, the effect, if any, this additional information would have had on the doctors’ opinions or the Board’s decision.  However, because the doctors’ opinions appear to have been formed in part without considering all of the available information, particularly the notes documenting Mr. Davis’ back complaints prior to the surgery, this case is REMANDED to the Workers’ Compensation Board for further consideration on this aspect of Mr. Davis’ claim.  This court retains jurisdiction over this case.  (Emphasis in original, footnotes omitted).  

The employee argues that the medical reports in question (discussed more fully below) show that he did complain of low back pain prior to his 2000 surgery, but after his 1999 industrial injury.  The employer argues that the sole issue for determination on remand is whether the two medical reports would change the position(s) of Dr. Peterson and/or Dr. Bell, or the opinion and ultimate conclusion of the Board, that the lumbar condition was related to the 1999 cervical injury.  

Regarding the reports in question, the employee was seen by R. Matison White Jr., M.D., on April 20, 1999.  The narrative report generated by Dr. White that day notes the employee’s complaints of soreness and tenderness in his neck, and notes review of cervical x-rays.  The billing report that accompanied this medical report notes a $65.00 charge for a “moderate complex exam” and a $115.00 charge for “cervical spine” radiology.  In the lower right corner of the billing statement, the word “lumbar” is hand written in.  

On referral from one of the employee’s attending physicians, the employee was evaluated by Martin Bastuba, M.D., at the San Diego Urology Center, for a urological evaluation.   Dr. Bastuba noted in his “history” section, that the employee “had a cervical injury which he states to be work related.”  In the “Impression/Plan” section, Dr. Bastuba ordered a “urine cytology, intravenous pyelogram, and cystoscopy.”   Dr. Bastuba also ordered a “PSA” level” to check “prostate health.”  Pertinent to the present issues, Dr. Bastuba noted:  

Prior history of flank pain without specific cause related to the genitourinary tract.  We will get more information from the IVP.  My gut feeling is that the back pain may have been associated with the cervical injury and changing in his sleeping positions and day-to-day activities.

In response to the Superior Court’s remand, the employer inquired further of Donald Peterson, M.D.  In his October 4, 2006 response to the employer, Dr. Peterson replied:  

I have reviewed the additional documents you submitted regarding the relationship of Mr. Davis’s lumbar complaints to the work incident of 4/14/99.  

The billing form from Medical Park Family Care from 4/20/99 has the word “lumbar” written in the bottom right corner.  Who wrote this and when cannot be determined.  The form does not match Dr. White’s 4/20/99 chart note that does not mention low back complaints.  Further corroboration of the absence of low back complaints is a 4/20/99 clinic note from American Industrial Care written by Bob Cefalo in which there is no mention of lumbar symptoms.  A single undated word written on the bottom of a billing form hardly constitutes evidence of a significant injury, and is certainly overwhelmed by the large volume of additional medical records and physician opinion to the contrary.  

The second document is a urological evaluation by Martin Bastuba, MD upon referral by Dr. Mansfield.  Here a distinction needs to be made between flank pain and true lumbar pain.  Due to patters of embryologic development ailments of the kidney and ureter cause referred pain to the flank which is the upper paralumbar area just below the rib cage.  When Dr. Mansfield referred Mr. Davis to Dr. Bastuba he was concerned about a kidney infection with attendant fever and chills.  Dr. Bastuba noted that Mr. Davis’s complaint improved with antibotics.  This would be consistent with an appropriately treated urinary tract infection.  Dr. Bastuba’s examination revealed no flank or lumbar spine tenderness.  His “gut feeling” about the relationship between Mr. Davis’s back pain and cervical injury was exactly that, a “feeling” not based on a complete lumbar spine examination or review of the extensive medical record.  There was no mention of low back pain in Mr. Davis’s subsequent visits to Dr. Mansfield.  

In summary, a review of the two documents does not change my opinion that Mr. Davis’s low back complaints are not related to the 4/14/99 work incident.  Exhibit 10 is a single undated anonymous word written on a billing sheet with no corroboration in the extensive medical record.  Exhibit 26 should not confuse flank pain, a urologic condition, with lumbar spine injury pain.  Dr. Bastuba almost certainly was not in possession of the extensive injury related medical record and did not perform a thorough lumbar spine evaluation.  I would venture that when asked, he did not intend his brief remark about the cause of Mr. Davis’s low back pain to be a medical-legal opinion of the standard expressed in subsequent complete orthopedic and neurological examinations and thorough reviews of the extensive medical record.  

At the May 15, 2003 hearing, from which we issued our decision in Davis II, the employee testified on numerous occasions that his low back complaints were date specific, and began after his October 2000, surgery.  The employee was adamant that his low back complaints did not exist prior to his October 2000 surgery.  (See, hearing transcript, pp. 18, 20, 25, 26, 33, 51 52, 66, 67).  The employee first raised the possibility that his low back complaints pre-dated his surgery at the July 1, 2005 oral argument at the Superior Court.  The Superior Court is very clear in the narrow issue we are to consider on remand.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.135 provides in pertinent part:  “The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.”  Our specific instructions on remand are detailed as follows:  

It is unclear to this court, the effect, if any, this additional information would have had on the doctors’ opinions or the Board’s decision.  However, because the doctors’ opinions appear to have been formed in part without considering all of the available information, particularly the notes documenting Mr. Davis’ back complaints prior to the surgery, this case is REMANDED to the Workers’ Compensation Board for further consideration on this aspect of Mr. Davis’ claim. 

Looking to the present case, we find, considering the employee’s claim that his low back condition is related to his industrial injury, that the medical records of Drs. White and/or Bastuba would not have affected our ultimate conclusion in Davis II.  First, we find that these records were, in fact, properly in the Board’s record at the time of the May 15, 2003 hearing.  We find the April 20, 1999 billing record to be an innocuous, anonymous reference to a “lumbar” notation, unsubstantiated by the underlying narrative from Dr. White.  We find that Dr. Bastuba’s June 1, 2000 urological report references flank pain, for which the employee received appropriate antibiotics to treat his urologic condition.  We find Dr. Peterson, an orthopedic physician and surgeon, has clearly explained how these documents would not alter his or any other orthopedic specialist’s opinion regarding causation of the employee’s low back complaints.  

As we found and concluded in Davis II, we find based on the employee’s attending and surgical physician, Dr. Finkenberg, and Peterson specifically found that the employee’s low back condition could not, be related to the 1999 cervical injury.  There is no contrary medical opinion in the Board’s record.  We conclude, on remand, that consideration of Drs. White or Bastuba’s pre-October, 2000 reports would have no impact on our ultimate decision in Davis II that his low back condition is not related to the 1999 industrial injury.  


ORDER
On remand and considering Drs. White’s and Bastuba’s reports, we affirm our decision in Davis II, that the employee’s low back condition is not related to the 1999 cervical injury or subsequent treatment.  

Dated at Anchorage, Alaska on November 24, 2006.






ALASKA WORKERS' COMPENSATION BOARD






Darryl Jacquot,






Designated Chairman






Patricia Vollendorf, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DAVID H. DAVIS employee / applicant; v. KIEWIT CONSTRUCTION COMPANY, employer; ST. PAUL FIRE & MARINE INS. CO., insurer / defendants; Case No. 199909004; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on November 24, 2006.






Jean Sullivan, Clerk
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