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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	     TRAVIS M. GRAVELLE, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

     PACIFIC DETROIT DIESEL-

    ALLISON COMPANY a/k/a PACIFIC

     POWER,

                                                  Employer,

                                                   and 

    LIBERTY NORTHWEST 

    INSURANCE COMPANY,

                                                  Insurer,

                                                     Defendants.
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)
	     INTERLOCUTORY

     DECISION AND ORDER

     AWCB Case No.  200209661
     AWCB Decision No.  06-0315

     Filed with AWCB Anchorage, Alaska 

     on November 30, 2006.


The Alaska Workers’ Compensation Board (“Board”) heard the employer’s July 27, 2006 petition appealing the employee’s eligibility for vocational rehabilitation benefits, the employee’s July 7, 2006 claim and the employee’s petition for a protective order on October 31, 2006 in Anchorage, Alaska.  Attorney William J. Soule represented the employee.   Attorney Constance Livsey represented the employer and insurer.  The record closed at the conclusion of the hearing.


ISSUES
1. Did the RBA Designee abuse her discretion in finding the employee eligible for reemployment benefits under AS  23.30.041?

      2.    Should the Board remand the matter of the employee’s entitlement to a protective order pursuant to AS 23.30.108?

3.   Is the employee entitled to an award of attorney fees and costs pursuant to AS 23.30.145?


SUMMARY OF THE EVIDENCE
The recitation of facts in this decision is limited to those necessary to determine the issues before the Board.  The employee has had two previous hearings before the Board.  The first had to do with claim for reemployment benefits requested in connection with a work related injury to his right shoulder.  The matter was heard on April 4, 2006.  The Decision and Order, in AWCB Decision and Order 06-0110, was issued on May 4, 2006.  It determined that the RBA did not abuse her discretion in finding the employee was eligible for a vocational rehabilitation evaluation. It also awarded the employee’s counsel fees of $5,275.00 and costs of $105.05.  A second hearing was held on June 28, 2006 regarding the employer’s “Smallwood” objection of a medical record from the employee’s attending physician’s office.  AWCB Decision No 06-0205 was issued July 26, 2006 holding that the exhibit was admissible over the employer’s objection.


The following facts are derived from the previous record in this case as well as the evidence offered at the October 31, 2006 hearing.  The employee suffered a right shoulder injury on May 7, 2002, while working for the employer as a diesel mechanic.  The employer was notified of the injury on May 31, 2002.  The employer has paid approximately $23,010.00 in permanent partial impairment (PPI) benefits as well as for several surgeries and medical care for the employee.  The employee saw several providers for care for his shoulder.  He underwent several surgeries the first of which was performed by Bret Mason, D.O., on June 19, 2002.
  His post operative diagnosis was type II SLAP lesion of the right shoulder, supraspinatus tendonosis with impingement and a painful AC joint secondary to degenerative joint disease and acute exacerbation of injury and pain secondary to the injury.  Several months later, the employee was released to return to work on a trial basis on about September 30, 2002.
  He continued to receive physical therapy for his shoulder condition.  However, his shoulder problems were aggravated by work and Dr. Mason again restricted him from work.  On December 16, 2002, the employee underwent his second right shoulder surgery.
  A subsequent MRI
 showed a recurrent or residual tear of the posterior superior labrum as well as moderate supraspinatus tendosis and an intrasubstance split within the proximal fibers of the tendon of the long head of the biceps. Bursitis was also noted.  After several consultations, the employee underwent his third surgery on July 9, 2003, which was performed by Jeffrey Moore, M.D.
 Dr. Moore found a right shoulder rotator cuff tear, infraspinatus, posterior superior labrum degenerative type tear and mild multidirectional shoulder instability.  

The employee returned to work with restrictions and continued physical therapy for his shoulder.  The employee was also referred to a pain clinic.  However, the employee began experiencing anxiety and depression as a result of feelings of helplessness and frustration.  He eventually was referred to Aaron Wolf, M.D., who saw him for an initial mental health evaluation on December 18, 2003.  The employee again saw Dr. Moore on February 12, 2004.  Dr. Moore expressed concern over the employee’s ability to return to work.  However, by June 21, 2004, Dr. Moore felt there was some improvement in the right shoulder.  He allowed the employee to work with no lifting over ten pounds and no overhead lifting.  The employee was also referred for a physical capacities evaluation in which it was determined the employee could not return to a full duty job as a diesel mechanic given the heavy nature of the work.  On August 30, 2004, Dr. Moore concluded that the employee could return to work with no overhead lifting and lifting limited to fifteen to twenty pounds.
  The employee also was given a 13% whole-person PPI rating.  On August 10, 2005, Dr. Wolf noted that the employee’s anxiety and panic attacks had gotten significantly more severe and he felt the employee was clearly disabled due to his physical and mental disabilities.
  

On December 27, 2005, Dr. Wolf wrote to Faith White, the Reemployment Benefits Administrator Designee, that he saw the employee because of “extreme anxiety.”
  It is this report  which was the subject of the employer’s “Smallwood” objection.  The report was made near the time of the employee’s visit to Dr. Wolf. The report goes on to note that the employee’s anxiety stemmed from the employee’s reactions to his disability related to his shoulder injury.  According to Dr. Wolf, although the employee’s previously uncontrollable panic attacks had been controlled, the employee was left with a moderate chronic anxiety and pervasive depression.  Dr. Wolf noted that he supported retraining and the employee had attempted to follow through but had become very symptomatic with his panic attacks.  Dr. Wolf hoped that the employee would get to the point where retraining would be a positive option in the future.

The employee filed for reemployment benefits and the matter was referred for evaluation by rehabilitation specialist Pete Vargas.  Mr. Vargas interviewed and employee and prepared his report which was issued July 11, 2006.
  Mr. Vargas reviewed the employee’s work history and his medical history.  He determined that based on Dr. Moore’s report the employee could not return to his job of diesel mechanic and could not return to a deck hand job he had held in the previous 10 year period.  Dr. Moore anticipated that based on the Labral Tear and Rotator Cuff Tear, the employee had incurred a ratable impairment as a result of his industrial injury.  Mr. Vargas also determined that the employee only had the diesel mechanic job and the deckhand on a fishing vessel job in the previous ten years prior to the May 7, 2002 injury.  The specialist was unable to verify an offer of alternative employment by the employer.  The specialist also indicated that the employee maintained that he had not previously received vocational rehabilitation benefits in a workers’ compensation claim.  Based on this information, he determined the employee was eligible for reemployment benefits. 

On July 25, 2006, the employee was determined to be eligible for reemployment benefits by the RBA Designee.  The Designee relied on the rehabilitation specialist report issued by Mr. Vargas.

After the submission of his report, Mr. Vargas continued to receive information which was not included in the report nor was it provided to the RBA Designee.  Mr. Vargas testified at the hearing that this information included receipt of information offered regarding an alternative job with the employer. Mr. Vargas explained that this was because the employer did not return his calls. He also testified that if the employee did not meet the SVP for a job, he did not address it in his report.  His understanding of the employee’s limitations involved not working above shoulder height and generally light duty work.  Mr. Vargas did not submit any medium job descriptions to Dr. Moore.  Mr. Vargas indicated that he never filed a supplemental report about additional information he received in connection with the interview of the employee and the July 12, 2006 report.  He acknowledged that he never submitted a parts job description to Dr. Moore.

The employee also testified at the hearing.  He testified that he fully informed Mr. Vargas as to his prior job history which included work as a motorcycle mechanic at Alaska Sales and Service and changing oil.  He also mentioned a job with Yamaha Anchorage where he was a service mechanic putting four wheeler vehicles together.  He also maintained that he went back to the employer and worked as a parts person and a shop technician.  The former job involved heavy lifting and the latter involved working overhead.  Both jobs were performed prior to his May 7, 2002 injury.  The employee acknowledged that he was offered the job with the employer as a service writer but he did not accept it.  He acknowledged that he did not discuss this job with Mr. Vargas.  His reason for declining the job related to anxiety concerning the nature of the job.   The employee also did not mention his experience with boat engine work because Mr. Vargas did not ask about it.

A prehearing conference was conducted on August 21, 2006.  In the prehearing conference order, the issue regarding the protective order on three releases that exceeded the Board’s parameters for release of information was not addressed.  At the hearing, the parties agreed that the matter should be remanded to the prehearing officer to make a ruling on this issue. 

An Original Affidavit of Attorney Fees was filed by the employee’s counsel on October 26, 2006.
  In it, the employee’s counsel claims the greater of actual attorney’s fees or statutory minimum fees in this case for all legal services rendered on these specific issues contained in the hearing brief.  The employee’s counsel seeks recovery for actual attorney fees of $275.00 for the effort on  his July 7, 2006 claim for penalties and interest on late paid fees and costs.   He also claims costs for postage of $.63.   Accordingly, the employee’s counsel requests a total award of $275.63. The supplemental affidavit of attorney fees was submitted at the hearing on October 31, 2006.  At this time, the employee’s counsel sought $1,625.00 for 6.5 hours spent on the employee’s case at the rate of $200.00 per hour as well as costs of $12.50.  The employee also asks that the Board retain jurisdiction over costs which have not been documented or identified as of the date of the affidavit because they have not been received or fully incurred.

The employee also claims entitlement to a 25% penalty and interest on the fees and costs associated with the Board order, AWCB Decision No. 06-0110, issued May 4, 2006.  According to the employee’s brief, the issue has been resolved through a partial payment, however, a balance still remains.
  According to the employee’s brief, the employer acknowledged late payment of the attorney fees and costs at the August 21, 2006 prehearing conference.  The employee claims $1,345.06 is the appropriate 25% penalty on the previously awarded fees and costs.  The amount of the attorney fees was found to be $5,275.00.  The costs were $105.05.  According to the employee, the appropriate 25% penalty is $1,345.06 and interest amounts to  $89.99.  According to the employee, the employer tendered him a check for $6,710.25 rather than the $6,815.10, which he claims is owed.
  The employer maintains the employee’s counsel never contacted the employer about the discrepancy.  The employer also maintains that it is not obligated to pay fees on fees.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. ABUSE OF DISCRETION STANDARD.  

A.
Standard of Review
The Board analyzes this matter for an abuse of discretion on the part of the RBA Designee.  Under AS 23.30.041(d), we must uphold a decision of the RBA Designee absent “an abuse of discretion on the administrator’s part.”  The Alaska Supreme Court has stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”
 Additionally, an agency’s failure to properly apply the controlling law may also be considered an abuse of discretion. 
 

In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions:
Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by findings, or the findings are not supported by the evidence...If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) the substantial evidence in light of the whole record.

AS 44.62.570.

On appeal to the courts, our decision reviewing the RBA’s determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  The Board’s concern with meeting that standard on appeal leads it to apply a substantial evidence standard in our review of an RBA’s determination.  Applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  Instead, “if in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order...must by upheld.”
 

     B. Eligibility for Reemployment Benefits under AS 23.30.041

AS 23.30.041 provides, in part:

(f) An employer is not eligible for reemployment benefits if 
(1)  the employer offers employment within the employee’s predicted post-injury physical capacities at a wage equivalent to at least the state minimum wage under AS 23.10.065 or 75 percent of the worker’s gross hourly wages at the time of injury, whichever is greater, and the employment prepares the employee to be employable in other jobs that exist in the labor market;  

We now consider whether the RBA Designee’s decision is supported by substantial evidence.
 Substantial evidence is that which a reasonable mind, reviewing the record as a whole, might accept as adequate.
  If, in light of the record as a whole, we find the RBA Designee’s decision is not supported by substantial evidence, we will conclude the RBA Designee abused her discretion and remand the matter for reexamination of the record and necessary action.

Determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the hearing.  This practice is based on the rationale expressed in several Superior Court opinions addressing that issue on appeal of our decisions.
  Nevertheless, our regulation, 8 AAC 45.070(b)(1)(A), states the Board will not consider additional evidence, if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence.
 

In this case, the employer offered the employee alternative employment.  The matter of the alternative offer should have been addressed by the rehabilitation specialist but it was not.  Also, the specialist did not address various types of jobs held by the employee including several performed for Alaska Sales and Service and other jobs such as marine mechanic. The Board agrees with the employer that the current state of information provided the RBA Designee was inadequate.  The Board will remand the matter of the report to the RBA Designee either to authorize a new report or addendums to the existing report.  Under 8 AAC 45.070(b)(1)(A), we find this evidence is not barred by the due diligence standard.  The employer has presented new evidence concerning the alternative employment offered to the employee by the employer under AS 23.30.041(f)(1) and other employers and other positions held by the employee.  Under these circumstances, we conclude we are permitted to consider this new evidence and will require a new or revised rehabilitation specialist report to do so.

The Board further finds that there were four positions which the employee held which were not considered as part of the report. SCODDOT’s
 regarding these positions were not submitted for determination by a physician as to whether the employee could return to these positions.  In addition, there were also several other positions which were medium duty which the employee held with the employer which should have been considered as part of the report but were not. Also, position descriptions were not submitted to Dr. Moore for any determination as to whether the employee could perform this work.  The Board notes there have been numerous factors concerning the employee’s previous jobs and job capabilities which were not included or fully addressed in the rehabilitation specialist report which was before the RBA Designee. The RBA reviewed this case based on incomplete facts.  It is not clear whether an offer of alternative employment satisfies the requirements of AS 23.30.041(f)(1).  It is unclear whether the jobs previously held by the employee can still be performed by him.  Under these circumstances, the Board believes that the RBA Designee acted on incomplete information and that the matter should be remanded to the RBA to request another reemployment specialist either revisit the original report and reconsider the matter based on omitted information or that the matter be reassigned for preparation of a new report.

II. REMAND OF PROTECTIVE ORDER ISSUE

AS 23.30.108 addresses  Prehearings on Discovery Matters; Objections to Requests For Release of Information; Sanctions For Noncompliance.  It provides:

(a) If an employee objects to a request for written authority under AS 23.30.107, the employee must file a petition with the board seeking a protective order within 14 days after service of the request. If the employee fails to file a petition and fails to deliver the written authority as required by AS 23.30.107 within 14 days after service of the request, the employee's rights to benefits under this chapter are suspended until the written authority is delivered. 

(b) If a petition seeking a protective order is filed, the board shall set a prehearing within 21 days after the filing date of the petition. At a prehearing conducted by the board's designee, the board's designee has the authority to resolve disputes concerning the written authority. If the board or the board's designee orders delivery of the written authority and if the employee refuses to deliver it within 10 days after being ordered to do so, the employee's rights to benefits under this chapter are suspended until the written authority is delivered. During any period of suspension under this subsection, the employee's benefits under this chapter are forfeited unless the board, or the court determining an action brought for the recovery of damages under this chapter, determines that good cause existed for the refusal to provide the written authority. 

(c) At a prehearing on discovery matters conducted by the board's designee, the board's designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee's injury. If a party refuses to comply with an order by the board's designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party's claim, petition, or defense. If a discovery dispute comes before the board for review of a determination by the board's designee, the board may not consider any evidence or argument that was not presented to the board's designee, but shall determine the issue solely on the basis of the written record. The decision by the board on a discovery dispute shall be made within 30 days. The board shall uphold the designee's decision except when the board's designee's determination is an abuse of discretion. 

8 AAC 45.095 addresses release of information.  It states:

(a) An employee who, having been properly served with a request for release of information, feels that the information requested is not relevant to the injury must, within 14 days after service of the request, petition for a prehearing under 8 AAC 45.065. 
(b) If after a prehearing the board or its designee determines that information sought from the employee is not relevant to the injury that is the subject of the claim, a protective order will be issued. 

(c) If after a prehearing an order to release information is issued and an employee refuses to sign a release, the board will, in its discretion, limit the issues at the hearing on the claim to the propriety of the employee's refusal. If after the hearing the board finds that the employee's refusal to sign the requested release was unreasonable, the board will, in its discretion, refuse to order or award compensation until the employee has signed the release. 

The Board agrees with the parties that the protective order issue should be addressed by the prehearing conference officer and will remand this matter to the prehearing officer.

III. 
ATTORNEY FEES AND COSTS
The employee claims itemized attorney fees under AS 23.30.145(b).  The employee claims greater of the actual attorney’ fees or statutory minimum fees in this case for all legal services rendered on the issues associated with prosecution of claims from July 7, 2006 through the present.  The employer has objected to fees in excess of the minimum provided at AS 23.30.145(a).  We have recognized in certain past decisions that attorney fees can be awarded on disputes over referrals for reemployment benefit evaluation,
 and we are cognizant that the Alaska Supreme Court requires us to fully compensate the employee’s attorney for successful prosecution or defense of the employee’s benefits.
 We note other disputes are pending in this case.  We will exercise our discretion to retain jurisdiction over this claim for fees, pending resolution of the other issues in the case 

The employee claims that it that it has not been fully compensated for attorney fees and costs and penalty and interest associated with AWCB Decision No. 06-0110.  The Board agrees with the employee that the full amount of the attorney fees, costs, interest and penalties should be $6,815.10. The Board will direct that this amount be paid to satisfy the employer’s obligation with regard to the attorney fees and costs associated with AWCB Decision No. 06-0110.


ORDER
1.
The RBA’s determination finding the employee eligible for reemployment benefits is remanded under AS 23.30.041(e) for further proceedings consistent with this decision and order.

2.
We retain jurisdiction over the employee’s claim for attorney fees under AS 23.30.145, in accord with the terms of this decision.  The employee is entitled to a total payment on late paid penalties and interest regarding the May 4, 2006 Decision and Order, AWCB Decision No. 06-0110 of $6,815.10.

3.          The matter of the ruling on the protective order is remanded to the prehearing conference officer pursuant to AS 23.30.108 and 8 AAC 45.095.

Dated at Anchorage, Alaska this 30th day of November, 2006.
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RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.
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I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of TRAVIS M. GRAVELLE employee / applicant, v. PACIFIC DETROIT DIESEL-ALLISON COMPANY, employer; LIBERTY NORTHWEST INSURANCE COMPANY, insurer / defendants; Case No. 200209661; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 30 day of  November, 2006.
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