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ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 115512
Juneau, Alaska 99811-5512

	DONNA R. MOULTON, 

                                                   Employee, 

                                                     Applicant

                                                   v. 

CLEANING SOLUTIONS, LLC;

                                                  Employer,

                                                   and 

COMMERCE AND INDUSTRY 

INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.

	)
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)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200417046, 200320063
AWCB Decision No.  06-0328

Filed with AWCB Anchorage, Alaska

on December 12, 2006


On November 30, 2006, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s petition for modification of the Board’s October 24, 2005 decision and order, AWCB Decision No. 05-0269 (October 24, 2005).  The employee appeared pro se.  Attorney Colby Smith represented the employer and insurer (“insurer”).  The employee requested that the hearing be continued to enable her to obtain legal representation.  The employer did not object.  The Board questioned the parties regarding the status of the determination of eligibility ordered to be issued pursuant to our October 24, 2005 decision and order.  Based upon the Board’s inquiry, the parties entered into a stipulation.  The record closed at the conclusion of the hearing on November 30, 2006.


ISSUES
Shall the Board, under 8 AAC 45.050(f), enter an order granting the parties’ request for assignment of a new counselor to conduct a reemployment benefits eligibility evaluation pursuant to the Board’s October 24, 2005 decision and order?


SUMMARY OF THE EVIDENCE
For the purposes of this review, the recitation of facts is limited to those necessary to decide the issue before the Board.  In AWCB Decision No. 05-0269 (October 24, 2005), we discussed the history and facts of the employee’s claim:

I. MEDICAL HISTORY

The employee experienced two work related injuries while employed as a House Cleaning Technician by the employer, Cleaning Solutions, LLC.  The employee’s first injury occurred on November 11, 2003, when the employee slipped and fell on a wet floor, causing shoulder, right wrist, low back and buttocks injuries.
  The employee’s second injury occurred after the employee returned to work for the employer on a part-time basis.  On March 5, 2004, the employee was involved in a work-related automobile accident.  The vehicle in which the employee was a passenger was rear-ended, causing head and neck injuries.

The employer accepted compensability of the employee’s claim and provided benefits under the Act.  Mark Barbee, D.C., treated the employee for the November 11, 2003 and March 5, 2004 injuries.  

After the employee’s first injury, she was not released to work until December 1, 2003.
  The employee was taken off work again from December 22, 2003 to January 6, 2004.
  Dr. Barbee’s return to work recommendations indicated the employee was capable of returning to sedentary work, with restrictions on lifting, stooping and bending.
  The employer was unable to accommodate the employee’s sedentary work restrictions; therefore, Dr. Barbee directed the employee be off work from January 12 to 20, 2004.
  Dr. Barbee reported on the employee’s attempts to return to work as follows:

Mrs. Moulton attempted a return to work on 1/6/04 at a light duty capacity.  This apparently involved too much repetitive bending and stooping however and caused a slight flare up of her symptomology.  Consequently I have authorized her off of work 1/9 – 1/20 to allow better resolution of this acute flare-up in order to prevent chronicity.  We will likely return her to work again on or about 1/20/04. . . . 

Dr. Barbee released the employee to return to work on January 27, 2004, with sedentary to semi-sedentary work restrictions.  Dr. Barbee indicated the employee should perform only office/clerical work for two weeks.
  Again the employer was unable to accommodate the employee’s work restrictions and she remained off work until March 2, 2005.
  Dr. Barbee indicated that before allowing the employee to return to physically demanding housekeeping work on March 2, 2004, he would make sure she was 100 percent because no light duty work was available.

On March 2, 2005, the employee returned to work for half days to transition her back to full time work.
  On March 5, 2005, a work-related accident occurred and the vehicle in which the employee was a passenger was rear-ended.  The employee was treated initially at the Providence Medical Center Emergency Room by John E. Hall, M.D.  Dr. Hall reported the history of the employee’s condition as follows:

The patient is a 48-year old female who states she was rear-ended 2 days ago, wearing a seat belt, she went forward and then back, and she is getting more and more pain in her neck as well as pain in between her shoulder blades.  She rates her pain as an 8 on scale of 1 - 10.  States she is also slightly slow in her left thigh.  She thinks she banged it.  She states that she just got back to work on 03/02/04 after she was off from 12/22/03 when she had fallen at work and hurt her lower back.  That is doing okay at this time.

Dr. Hall's impression was acute cervical strain and musculoskeletal strain.  He recommended the employee follow-up with her primary doctor in three to five days and indicated she may need physical therapy.

The employee followed up with Dr. Barbee and he took her off work from March 12 to 29, 2004 due to injuries related to an on the job motor vehicle accident.
  

The employee’s time off work was extended due to significant pain and symptomology.  
Dr. Barbee indicated that because the employee was released to return to work off of the previous protracted workers’ compensation claim and the employee had a second injury superimposed on a prior injury, this always yields a poor prognosis and would likely make it difficult to return the employee to work within the very near future.
  On May 24, 2004, Dr. Barbee indicated a work capacity evaluation was necessary before releasing the employee to return to work.  Further indicated the employee may need vocational rehabilitation as it seemed increasingly unlikely to she would be able to return to the heavy physical demands of housecleaning.
  

A Physical Capacity Evaluation (“PCE”) was conducted on June 23, 2004, by Forooz G. Sakata.  The PCE revealed the employee's overall capacity placed her within a light category physical demand level of work.  The job requirements of the employee's position at the time of her injury, housekeeper, home/domestic service, were classified as medium level work.  Forooz Sakata reviewed the job description of the employee's position at the time of injury and determined the employee could not function safely and gainfully at medium level work, based on the testing, strength and performance in the June 23, 2004 PCE.

Dr. Barbee indicated the employee would not be able to return to her previous job as a housecleaner, verified by the PCE performed on June 23, 2004, which limits the employee to light duty work.  Dr. Barbee felt the employee would ultimately qualify for a permanent partial impairment (“PPI”) rating once she was medically stable.  He indicated the employee should pursue vocational rehabilitation.

Dr. Barbee reviewed the job description for House Cleaner and determined the employee was unable to perform the position.  He indicated the employee was capable of performing a position classified as sedentary / semi-sedentary.  He indicated it was undetermined if the employee would have a permanent impairment as a result of the industrial injury.
  On November 12, 2004, Dr. Barbee predicted the employee would have a permanent impairment as a result of the work injury.

Dr. Barbee made a referral to Jane Simono, M.D., for drug therapy.  Dr. Simono referred the employee to the Alaska Spine Institute, where the employee received medication management, physical therapy and nerve blocks.  Robert F. Valentz, M.D., oversaw her treatment at Alaska Spine Institute.  

On May 10, 2005, Dr. Valentz indicated the employee was under treatment for cervical radiculopathy and low back pain, that she was improving, but was not yet medically stable.

Dr. Barbee’s Physician’s Reports dated May 2, 2004, June 29, 2004, July 20, 2004, August 10, 2004, September 3, 2004 and November 16, 2004, all refer to the employee’s need for vocational retraining and state the date of injury as March 5, 2004.
  Dr. Barbee wrote the following on May 17, 2005:

I am writing this letter in order to clarify some issues regarding my patient Mrs. Donna Moulton.  Given the fact that there were two accidents (one on 11/11/03 and one on 3/5/04) she may have applied for benefits on both when she would have only been eligible for retraining on the second claim as she did return to work on the first claim.  Consequently Mrs. Moulton would be eligible for vocational rehabilitation through the 3/5/04 accident and not the 11/11/03 exposure.

II. REEMPLOYMENT BENEFITS HISTORY

The employee completed a Request for Eligibility Evaluation for Re-employment Benefits on August 3, 2004.  The employee included two dates of injury, November 11, 2003 and March 5, 2004.
  To this document, a Workers’ Compensation Division employee assigned AWCB No. 200320063, despite the employee’s mention of two injury dates.  A copy of the request form identifies the reference to the March 5, 2004 injury as AWCB No. 200417046.
  On September 15, 2004, Workers’ Compensation Technician Fannie Stoll informed the employee that the Board did not have a file established for the employee’s March 5, 2004 injury.

John Micks of Vocational Options was assigned as the rehabilitation specialist to complete the employee’s re-employment benefits evaluation, under AWCB Case No. 200320063.
  Mr. Micks determined that the employee was eligible for reemployment benefits based upon Dr. Barbee’s prediction that at the time of medical stability the employee would have a permanent impairment, Dr. Barbee’s opinion that the employee would be unable to return to the position the employee held at the time of the injury, Day Worker (house cleaner), and the employer’s confirmation that it had no alternate or modified jobs available for the employee.

On December 13, 2004, the RBA Designee determined the employee was eligible for reemployment benefits.  The determination was made under AWCB No. 200320063.
  Kade & Associates was selected by the employee and assigned to provide a reemployment benefits plan.
  

On March 29, 2005, the employer disputed that the employee was entitled to retraining under the November 11, 2003 injury and asserted its position that the employee was eligible for reemployment benefits under her second injury of March 5, 2004.
  The employer highlighted the medical records from the employee's second injury of March 5, 2004, which supported its assertions.  The employer noted that the emergency room record following the March 5, 2004 injury disclosed that the employee’s injury from 2003 was “doing okay.”
  The employer pointed out that the employee's primary complaints following the March 5, 2004 auto accident were cervical pain and shoulder complaints and that these were the complaints referenced in the reports of Dr. Barbee wherein he recommended vocational retraining.
  The employer notified the RBA Designee that it made continuous time loss payments as a result of the employee's March 5, 2004 injury.

The employer pointed out to the RBA Designee that Dr. Barbee mentioned on six separate occasions in Physician’s Reports for the March 5, 2004 injury, that vocational retraining appeared likely.  The employer referred to Dr. Barbee’s Physician’s Reports dated May 2, 2004, June 29, 2004, July 20, 2004, August 10, 2004, September 3, 2004 and November 16, 2004, all of which refer to the employee’s need for vocational retraining and state the date of injury as March 5, 2004.

The employer asserted that since the employee had returned to work at her job of injury in order to sustain the second injury, it was clear that the eligibility evaluation should have been conducted under the second claim based upon the common sense reading of AS 23.30.041(e)(1), and argued that the reemployment eligibility decision of December 13, 2004 was, therefore, erroneous.

The RBA Designee notified the employer that she was unable to make any changes regarding under which claim the reemployment benefits process was being addressed and notified the employer if it wished employment benefits to be attributable the employee's 2004 injury, it should petition the Board for modification.

On June 10, 2005, the employer petitioned to designate the employee’s claim AWCB No. 200417046 as the Master Claim and to consolidate the employee’s two claims, AWCB No. 200320063 and AWCB No. 200417046.  The employer’s petition stated, “All indemnity payments are currently being paid under AWCB No. 200417046 as per AS 23.30.120.  The employer requests a Board order consolidating these two claims because (A) the injuries or issues in the cases are similar or closely related and (B) hearing both cases together would provide a speedier remedy.”
  The employee did not file an opposition to this petition.  The cases were joined and AWCB Case No. 200417046 was designated as the Master Claim.
   

On June 10, 2005, the employer also filed a petition for modification, under AS 23.30.130(a), of the December 13, 2004 determination of reemployment eligibility by the RBA Designee, on the basis of a mistake of fact.  The employer did not dispute the employee’s entitlement to reemployment benefits, based upon the medical evidence and the employee’s ten-year work history.  The employer’s petition asserted the evidence was clear that the basis for the employee’s eligibility for reemployment benefits is a direct consequence of the employee’s March 5, 2004, AWCB No. 200417046, injury and not her November 11, 2003, AWCB No. 200320063, injury.
 

We here adopt the full discussion of the evidence and case history from that decision and order by reference.  In the Board’s decision and order, we found that the RBA Designee’s determined that the employee was eligible for reemployment benefits because the employee’s physical capacities were less than the physical demands of her job at the time of injury or other jobs the employee held within 10 years prior to her injury, and that the employee would eventually have a PPI rating.  The Board found the RBA Designee’s determination was based upon her mistaken belief that eligibility for reemployment benefits was related to the employee’s November 11, 2003 injury.  Based upon our review of the entire record in AWCB Case No. 200320063 and AWCB Case No. 20041046, we found no evidence that the employee was eligible for reemployment benefits under AS 23.30.041(e) based upon her November 11, 2003 injury.  We did; however; find substantial evidence that the employee was eligible for reemployment benefits based upon her March 5, 2005 injury.  

As we could not find substantial evidence to support the RBA Designee's determination, accordingly, we found an abuse of discretion by the RBA, within the meaning of AS 23.30.041(d).  Under AS 23.30.130, we granted modification of the RBA’s determination and remanded the matter to the RBA for a finding of eligibility for reemployment benefits under AS 23.30.041 based upon the employee’s March 5, 2004 injury.  

Our order in AWCB Decision No. 05-0269 ordered, specifically, as follows:

1. We reverse the RBA Designee’s December 13, 2004 determination of the employee’s eligibility for reemployment benefits in AWCB Case 
No. 200320063.

2. We remand this matter to the RBA with instructions to issue a determination of eligibility related to the employee’s March 5, 2004 injury, under AWCB Case No. 200417046.  

Per the Board's order, the RBA Designee notified Rehabilitation Specialist Kaya Kade that the Board ordered the RBA to issue a determination of benefits relating to the employee's March 5, 2004 injury.  Based on that decision Ms. Kade was asked to “advise if the criteria has been satisfied and if Ms. Moulton would be eligible for reemployment benefits.”
  Ms. Kade was additionally provided notice of the requirement of AS 23.30.041(d), that within 30 days after referral by the RBA, she was required to perform the eligibility evaluation and issue her report.
  
An informal rehabilitation conference was held on February 15, 2006, to discuss the status of the activity to complete the reemployment benefits eligibility evaluation.  Ms. Kade was again directed to review the information provided by the prior rehabilitation specialist for the November 11, 2003 injury and issue a new report under the March 5, 2004 injury case number.  She was further directed to forward her report by March 1, 2006.

On March 1, 2006, Ms. Kade reported that the employee was undergoing physical therapy for her hip pain, was not medically stable and that before Dr. Valentz could provide his opinion to Ms. Kade regarding the employee’s ability to perform the jobs provided to him, a physical capacity evaluation would need to be conducted after the employee completed physical therapy.
  Dr. Valentz planned to hold on to the documentation until the employee completed physical therapy and a physical capacities evaluation was conducted.

On March 1, 2006, Ms. Kade had no recommendation regarding eligibility, as she awaited 
Dr. Valentz’s paperwork.  Further, she indicated she had not contacted the employer to determine if employment would be offered pursuant to AS 23.20.041(f).  She indicated that once these issues were addressed, she would make a recommendation regarding eligibility.
  

A second informal rehabilitation conference was held on June 9, 2006, to address the employer’s request that a new rehabilitation specialist be assigned to complete the eligibility evaluation.  The discussions between the parties were as follows:

Employer stated that they are not willing to stipulate that the employee is eligible for reemployment benefits under the 2004 injury and wants the  RBA or his designee to make an eligibility decision based on the available information. Employer is very frustrated over the long delay in completion of this eligibility evaluation per their point of view and believes that Kaya Kade who was assigned to this case could have easily completed eligibility evaluation using the information and documentation from Mr. Micks prior reports. 

In the prior eligibility evaluation report by John Micks, he believed that the SCODROT job description for House Cleaner best represented employee’s work experience and this job description was reviewed and disapproved by Mark Barbee, D.C. on October 18, 2004.  In December of 2004 the employee choose Rehabilitation Specialist Kaya Kade to prepare her reemployment plan and a plan was written.  That plan was not followed and the employer’s appeal was heard by the Board ultimately and then remanded to the RBA to go out under the 2004 injury. As a result, Kaya Kade was assigned to do this task and in her interview with the employee they agreed the SCODROT job description reviewed by the physician did not include all her tasks and duties.  Specialist Kade determined Commercial or Institutional Cleaner should also be included with the house cleaner for a combination job title.  Specialist Kade then requested that the employee’s current treating physician, Dr. Valentz, review these SCODROT job descriptions.  Dr. Valentz requested a physical capacities evaluation before reviewing the job descriptions on behalf of employee.  Specialist Kade pointed out that it has been some time since the prior job description was reviewed and she did not feel comfortable with signing off on work done by another rehabilitation specialist.  Specialist Kade believes that since her signature goes on the report that she must follow regular eligibility evaluation procedures. 

The employee was seen by Dr. Valentz in March, 2006.  This was followed by several weeks of physical therapy.  Dr. Valentz has now referred her to 
Dr. Kralick for a surgical evaluation.  Employee says that Dr. Kralick will not see the employee until the appointment is authorized for payment by the insurer.  Employee stated she had a March 21 appointment rescheduled to March 28 and then finally rescheduled to April 18, 2006 with Dr. Kralick.  All appointments were cancelled because payment authorization could not be confirmed.  Employee stated she repeatedly called Employer for his assistance in obtaining authorization.

The RBA found that Specialist Kade was proceeding appropriately and with due diligence in determining employee’s eligibility for reemployment benefits per AWCB 200417046.  He determined that the case would not be reassigned to a new rehabilitation specialist.  The employer provided notice that if it did not agree with the RBA’s decision, it could appeal the matter to the Board under AS 23.30.110.

The employee filed a petition for modification of the Board’s October 24, 2005 decision and order, based upon new evidence from Dr. Valentz.  The employee attached a letter to Dr. Valentz from Ms. Kade.  Ms. Kade represented to Dr. Valentz that the Board asked her “to help clarify which accident is the reason for her needing to be retrained.  It may be that it is a percentage of contributing factors from both accidents.”
  Ms. Kade asked Dr. Valentz to fill in the blanks, which he did, as follows:

1.  The initial accident on 11/11/2003, involving shoulder, right wrist, low back and buttocks injuries is 90 % of the reason requiring Ms. Moulton to be retrained.

2.  The automobile accident on 03/05/04 involving head and neck injuries is 10 % of the reason requiring Ms. Moulton to be retrained.

The employer answered the employee's petition for modification on June 28, 2006, asserting that the employee's petition fails to meet the evidentiary threshold established under 8 AAC 45.150(d).

A third informal rehabilitation conference was held on November 15, 2006.  The conference was requested by the employer.  The employer was concerned that the two SCODDOT job descriptions from the time of injury had still not been reviewed by the attending physician.  The following discussion occurred:

Specialist Kade stated that she sent the job descriptions to Dr. Valentz, however he was reluctant to review them at that time.  Dr Valentz recommended the employee have a surgical evaluation with Dr. Kralick and that a PCE be completed prior to his review of the SCODDOT job descriptions.  The employee presented copies of Dr. Kralick’s September 12, 2006 report at this conference.  The employee stated she has an appointment with Dr. Valentz on November 21, 2006.  The parties agreed that the employee will hand carry the job descriptions and a cover letter from the employer requesting Dr. Valentz complete his review of the SCODDOTs to this appointment.  The employer will provide a copy of his cover letter to our office and Specialist Kade.  

Specialist Kade will be out of town beginning on November 17, 2006 and will not be available until December 4, 2006.  The employee will send the reviewed SCODDOTs to our office and the employer by November 28, 2006.  Specialist Kade will submit her report by December 12, 2006. 

It is understood that these deadlines are contingent on Dr. Valentz responding to the SCODDOTs at the November 21, 2006 appointment.  In the event that Dr. Valentz requests more information or wishes to speak with Specialist Kade prior to responding, she will contact him upon her return.

On November 21, 2006, Dr. Valentz responded to the SCODDOTs.  He indicated the employee did not have the physical capacities to perform the duties and physical demands of Cleaner, Commercial or Institutional, DOT Code: 381.687-014, but did have the physical capacities to perform the duties and physical demands of Day Worker, DOT Code: 301.687-014.
  

At hearing the parties both expressed frustration with the length of time the eligibility evaluation process has taken and their dissatisfaction with what they view as a lack of due diligence in 
Ms. Kade’s approach to fulfilling her duties as the Rehabilitation Specialist assigned to this matter.  The employer averred it does not deny the employee is eligible for reemployment benefits and, because the third party lien exceeds any recovery in the employee’s third party claim, the date of injury under which the employee is found eligible is irrelevant.  The parties stipulated to reassignment of this case to a new Rehabilitation Specialist for purposes of an eligibility evaluation.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
REQUEST FOR AN ORDER BASED ON THE STIPULATION

The workers’ compensation regulations at 8 AAC 45.050(f) provide, in relevant part:

(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, . . . , a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the stipulation of facts.

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. 

(3)  Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order.  .  .  .

(4) The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter.  .  .  .

In accordance with 8 AAC 45.050(f)(2), in the course of the November 30, 2006 hearing, the parties orally stipulated to the facts and procedure, and requested an order.  Although the parties are resolving a workers’ compensation claim, the employee is not waiving any future benefits.  Consequently, the provisions of AS 23.30.012 do not apply, and a compromise and release agreement is not necessary.  Accordingly, the Board is able to consider the parties’ stipulation under 8 AAC 45.050(f).
Based upon the oral stipulation and the Board’s independent review of the documentary record, the Board will exercise its discretion to issue an order in accord with 8 AAC 45.050(f), concerning the stipulated facts and procedure.  The Board’s order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to change the benefits awarded, they must file a claim or petition with the Board to request modification of this decision and order under AS 23.30.130.

Our decision and order of October 24, 2005, reversed the RBA Designee’s December 13, 2004 determination of the employee’s eligibility for reemployment benefits in AWCB Case No. 200320063.  Further, we remanded the matter to the RBA with instructions to issue a determination of eligibility related to the employee’s March 5, 2004 injury, under AWCB Case No. 200417046.
  

The Board finds Ms. Kade’s statement to Dr. Valentz that the Board asked her “to help clarify which accident is the reason for her needing to be retrained.  It may be that it is a percentage of contributing factors from both accidents,” to be a misrepresentation.  We note that our October 24, 3005 decision and order, of which we find Ms. Kade was provided a copy, makes it extremely clear we did not find substantial evidence that the injury of November 11, 2003 was the cause for the employee’s need for reemployment benefits, but rather it was the injury of March 5, 2004.  The Board reminds Ms. Kade that it is not her obligation to interpret the Board’s order, but to simply follow them.
As of the date of hearing, November 30, 2006, a determination of eligibility related to the employee’s March 5, 2004 injury had not been issued.  The Board finds Ms. Kade has been directed to issue a determination no later than December 12, 2006.  The Board finds that under 
AS 23.30.041(3) it is the RBA’s obligation to “enforce the quality and effectiveness of reemployment benefits provided for under” AS 23.30.041.  The Board finds if Ms. Kade has not issued an eligibility determination on or before December 12, 2006, the Board shall direct the RBA to assign a new Rehabilitation Specialist to meet his obligations under AS 23.30.041(3).  

ORDER
Under AS 23.30.041(3), the RBA shall assign a new Rehabilitation Specialist if Specialist Kade has not issued an eligibility determination by December 12, 2006.

Dated at Anchorage, Alaska on December  12, 2006.





ALASKA WORKERS' COMPENSATION BOARD






Janel Wright, Designated Chair






John Abshire, Member






David Kester, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of DONNA R. MOULTON employee / applicant; v. CLEANING SOLUTIONS LLC; CLEANING SOLUTIONS, LLC, employer; COMMERCE AND INDUSTRY INSURANCE CO., insurer / defendants; Case Numbers 200417046, 200320063; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on December 12 , 2006.
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� 11/14/03 Report of Occupational Injury and 11/19/03 Report of Occupational Injury.  (These two reports contained in the Board’s file relate to the same injury of 11/11/03.)


� 3/5/04 Report of Occupational Injury.


� 11/25/03 and 12/1/03 Supplemental Medical Reports.


� 12/22/03 and 12/29/03 Care Certifications, Dimond Chiropractic Center, Dr. Barbee.


� 1/5/04 Return to Work Recommendations, Dr. Barbee.


� 1/13/04 Care Certification, Dimond Chiropractic Center, Dr. Barbee.


� 1/15/04 Physician’s Report, Dr. Barbee.


� 1/26/04 Care Certification, Dimond Chiropractic Center, Dr. Barbee.


� 2/2/04 and 2/9/04 Physician’s Reports, Dr. Barbee, 2/9/04, 2/16/04, 2/23/04 and 3/1/04 Care Certifications, Dimond Chiropractic Center, Dr. Barbee.


� 2/23/04 Physician’s Report, Dr. Barbee.


� 3/4/04 Physician’s Report, Dr. Barbee.


� 3/7/04 Emergency Room Report, Providence Alaska Medical Center, Dr. Hall.


� Id..


� 3/12/04 Care Certification, Dimond Chiropractic Center, Dr. Barbee.


� 3/29/04 Physician's Report, Dr. Barbee.


� 5/24/04 Physician's Report, Dr. Barbee.


� 6/23/04 Physical Capacity Evaluation Summary, Advanced Rehabilitation and Occupational Solutions, Forooz G. Sakata at 2.


� 8/5/04 Letter to Workers’ Compensation Division, Attn: Fanny Stoll, from Dr. Barbee.


� 10/13/04 Letter to Dr. Barbee from John Micks, Vocational Options, completed by Dr. Barbee on 10/18/04.


� 11/10/04 Letter to Dr. Barbee from John Micks, Vocational Options, completed by Dr. Barbee on 11/12/04.


� 5/10/05 Letter to AIG Services from Dr. Valentz.


� 5/2/04, 6/29/04, 7/20/04, 8/10/04, 9/3/04, 11/16/04 Physician’s Reports, Dr. Barbee.


� 5/17/05 Letter To Whom It May Concern from Dr. Barbee.


� 8/3/04 Request for Eligibility Evaluation for Re-employment Benefits.  


� Copy of 8/3/04 Request for Eligibility Evaluation for Re-employment Benefits.  


� 9/15/04 Letter to Donna Moulton from Fannie Stoll, Workers’ Compensation Technician.  The Board notes that a file had been established for the employee’s March 5, 2004 injury, because the employer had been making time loss payments since March 26, 2004 under AWCB No. 200417046.  See, 3/25/04 Compensation Report, AWCB No. 200417046.


� 10/7/04 Letter to Donna Moulton from Fannie Stoll, Workers’ Compensation Technician. 


� 11/24/04 Eligibility Evaluation Report II, Vocational Options, John Micks.


� 12/13/04 Letter to Donna Moulton from Mickey Andrews, RBA Designee.


� 1/6/05 Letter to Kaya T. Kade from Fannie Stoll, Workers’ Compensation Technician.


� 3/29/05 Letter to Mickey Andrew, RBA Designee, from Steven Nelson, Griffin & Smith at 1.


� Id.


� Id. at 2.


� Id.  See also, 3/25/04 Compensation Report AWCB No. 200417046.


� Id.


� Id. at 3.


� 4/6/05 Letter to Robert Griffin from Mickey Andrew, RBA Designee


� 6/10/05 Employer’s Petition to Designate AWCB No. 200417046 as the Master Claim and to Consolidate AWCB No. 200320063 and AWCB No. 200417046. 


� 8/8/05 Pre-Hearing Conference Summary.


� 6/10/05 Petition for Modification of the December 13, 2004 RBA Designee’s Determination. 


� 11/3/05 Letter to Kaya Kade from Faith White, RBA Designee at 1.


� Id.


� 2/16/06 Correspondence from RBA Doug Saltzman to Parties and Kaya Kade.


� 3/1/06 Eligibility Evaluation.  See also 2/21/06 Care Conference Note, Dr. Valentz.


� 2/21/06 Care Conference Note, Dr. Valentz.


� 3/1/06 Eligibility Evaluation at 4.


� 6/9/06 Informal Rehabilitation Conference Summary.


� Id.


� 2/3/06 Letter to Dr. Valentz from Kaya Kade, Kade & Associates.


� 2/14/06 Dr. Valentz’s responses to the 2/3/06 letter from Kaya Kade.


� 11/20/06 Informal Rehabilitation Conference Summary.


� 11/21/06 Physician’s Review of Occupational Descriptions.


� 884 P.2d 156, 161 (Alaska 1994)


� AWCB Decision No. 05-0269 (October 24, 2005).
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