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ALASKA WORKERS' COMPENSATION BOARD

    P.O. Box 115512
 Juneau, Alaska 99811-5512

	LESTER W. HUBBARD, 

                                                   Employee, 

                                                     Applicant

                                                   v. 

TOP NOTCH CUTTING ,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                     Defendants.
	)

)
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)
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	FINAL DECISION AND ORDER

AWCB Case No.  200309208
AWCB Decision No.  06-0329

Filed with AWCB Anchorage, Alaska

on December 15, 2006


We heard the employee's claim for a presumptive care plan, a medical case manager and a handicap accessible vehicle on June 6, 2006, in Juneau, Alaska.  The employee was represented by attorney Steven Constantino. Attorney Richard Wagg represented the employer and insurer (collectively, "employer").  The Board received several pleadings filed post hearing including the parties stipulation, filed July 11, 2006 to withdraw certain post hearing pleadings.   On July 24, 2006, the parties filed their partial compromise and release resolving a number of the issues scheduled for hearing.  The Board approved the partial compromise and release on August 1. 2006.  

On August 14, 2006, petitioned the Board to reopen the record and receive into evidence a “presumptive” life care plan dated August 3, 2006 (“August life care plan”).  In the alternative, the employee requested the Board bifurcate the issue of the vehicle from the presumptive life care plan, addressing the issue of the vehicle first and then the August life care plan.  The August life care plan was prepared by Jill R. Friedman, C.R.R.N., C.D.M.S., C.C.M., and approved by the employee’s physician, Barry Goldstein, M.D.
  

A pre-hearing was held on August 31, 2006 where in it was decided that the employer would file its position on the employee’s petition to reopen the record.  That same day, the employer filed its opposition to the employee’s petition to reopen the record and a request for cross-examination of Dr. Goldstein.  The employee filed his petition to quash the employer’s request to cross-examine on September 25, 2006.
  No affidavit of readiness has been filed by either party on their petitions.  We closed the record when we next met, on October 17, 2006.  

Shortly after the hearing, the employee requested the Board make copies of the hearing tapes which it did.  The Board has been unable to locate the hearing tapes after it made the employee’s copies.  The employee permitted the employer to copy his copy of the Board’s hearing tapes for the employer and the Board.  The Board received its copy of the hearing tapes on December 5, 2006.
  We closed the record that same day.
  The Board heard this matter as a two-member panel, a quorum under AS 23.30.005(f).

ISSUES

1.
Under AS 23.30.095(a) and the facts of this claim, is the employer required to purchase a handicapped accessible vehicle? 

2.
Under the facts of this claim, shall the Board order a presumptive life care plan and a medical care manager under AS 23.30.095(a)?

3.
Shall the Board exercise its discretion and reopen the record for receipt of the August life care plan, or in the alternative, bifurcate the issues?

3.
Is the employee entitled to attorney’s fee and costs under AS 23.30.145 and 8 AAC 45.180?

POSITIONS OF THE PARTIES

Employee
The employee argues that the legislature bestowed upon the Board, broad discretion to determine what is within the scope of medical benefits provided under the Act.  Moreover, the question of what is a reasonable and necessary medical benefit is factual.  Therefore, it is not necessary for the Board to consider whether a vehicle is a medical device or apparatus, rather, the Board’s inquiry is simply whether the item/benefit requested is reasonable, necessary, and related to the work injury.

Here, before the employee’s injury he had no need for a vehicle.  He would walk, borrow a vehicle, or rent a car when necessary.  He argues that these options are no longer available because of the work injury.  Moreover, because of the difficulty and impact on his upper extremities when getting in and out of non-handicapped modified vehicles, having a friend give him a ride or taking a taxi is contraindicated. 

The employee argues that he is requesting the employer provide an item (a medically appropriate vehicle) that is medically necessary as a direct result of the work injury.  The employee argues that a vehicle is necessary to prevent predictable damage to his shoulders.  As a paraplegic, he argues that his shoulders are as critical to his survival as is his heart and brain.  

The employee is requesting the employer furnish a suitable handicap vehicle, title, licensing and the cost of insurance for a reasonable responsible driver.  The employee asserts these expenses are reasonable because these are the threshold requirements for operating a vehicle.  The employee agrees that he should pay for gas (except where reimbursable under the Act) because it is a personal cost.

The employee also requests the Board approve the presumptive life care plan prepared by Ms. Friedman for the employee as modified by the August life care plan approved by Dr. Goldstein.  The employee argues that all involved, including the employer and its doctor, agree he has received suboptimal care, which, because of the unique medical needs of a paraplegic, has caused, aggravated or accelerated certain medical conditions.  The employee is asking the Board not only approve the presumptive life care plan but also order the employer to provide a health care case manager for one year.  The employee argues that these measures will ensure he receives prompt and appropriate medical care.

Regarding the petition to reopen the record, the employee argues that the August life care plan is the plan approved by the employee’s treating physician and should be adopted by the Board.  The life care plan presented to the Board in June had not been reviewed or modified by Dr. Goldstein.  The employee argues that it is within the Board’s discretion to reopen the record and approve the August life care plan.  The employee argues that the Board should order the employer provide the treatment and care outlined in the August care plan until the employer has substantial evidence that a specific treatment or care need prescribed in the plan is not reasonable and necessary.  

Employer

The employer argues that it has two medical case managers on staff and to hire the employee his own private one is not reasonable or necessary.  The employer is concerned about the resources available to the employee in Metlakatla but that is where he chooses to live.  

The employer also argues that it would be counter productive to adopt a presumptive medical care plan.  As to the employer’s duty to purchase a handicap accessible vehicle, it agrees it has a duty to provide modifications to a vehicle but it has no duty to purchase a vehicle for the employee.  The employer argues it can satisfy its obligation under the Act by providing either transportation expenses or adaptive equipment to modify a vehicle purchased by the employee to accommodate the employee’s restrictions caused by his work injury.

The employer also argued it has not controverted the employee’s medical care, and that all medical bills have been paid.
  The employer does not dispute the employee’s entitlement to ongoing medical care, but the law statute does not require or provide for pre-authorization of medical benefits.  It argued that a “presumptive” life care plan would not ensure the employee’s prescriptions would be authorized any sooner that what they had been.  The employer should not give a “blank check” for medical care.  It requested that we deny the employee’s claims. 

The employer argued the employee is receiving treatment, the physicians are not requesting pre-authorization, and the employer is not disputing the medical treatment.  

CASE HISTORY AND SUMMARY OF THE EVIDENCE
There is little factual dispute between the parties.  The parties have stipulated as follows:

COME NOW the parties, by and through their respective undersigned counsel, agree and stipulate as follows: 

On or about 6/16/2003, the employee injured his thoracic spine in the course and scope of work with Top Notch Cutting. 

The employer/insurer accept that the employee’s 6/16/2003 injury is compensable under the Alaska Workers Compensation Act and has resulted in paraplegia. 

At the April 6, 2006 pre-hearing conference the parties agreed that the employee’s entitlement to additional benefits on following issues (as stated in the pre-hearing 

conference summary) only, would be heard by the Board at an oral hearing in Juneau Alaska on June 6, 2006: 

a. Outstanding medical transportation expenses. 

b. Handicap access vehicle. 
c. Handicap accommodation to Mr. Hubbard’s house (i.e. ramp, etc.). 

d. Outstanding medical expenses. 

e. Past and future home health care provider. 

f. Finalization of medical care plan. 

g. Duty of employer to provide medical travel expenses up front 

h. Penalty. 

i. Interest. 

j. Attorney’s fees and costs. 

With regard to said issues and the facts relating to said issues the parties agree and stipulate as follows: 

a. Issue: “Outstanding medical transportation expenses.” The employer/insurer shall pay the following medical transportation expenses incurred by or on behalf of the employee as documented in the employee’s May 8, 2006 “Affidavit of Filing & Service” in accordance with the Act:

i. To the employee the total sum of $2,783.90 for work- related medical travel expenses subject to per diem received by the employee for expenses listed in the May 22, 206 letter prepared by Steve Constantino. 

ii. To Steven Constantino who has advanced the employee monies to pay the cost of employee medical travel the total sum of $3,66405as shown in the May 22, 2006 letter, attached hereto and incorporated herein by reference. 

b. Issue: “Handicap access vehicle” – disputed.

i. The employer accepts that it has a duty to furnish the employee with appropriate handicapped modifications to a vehicle to enable the employee to safely operate same with his work-related physical impairments. 

ii. The employer/insurer take the position they have no duty to provide the employee with a vehicle (versus modifications to an employee vehicle), or any of the reasonable and necessary costs attendant to operation and maintenance of the vehicle, except to reimburse the employee for mileage, tolls, ferry tariffs, etc. for reasonable work-related medical travel in accordance with the Act and the Board’s regulations. 

iii. The employee believes that under the facts of this case the employer/insurer has a duty to provide the employee with a vehicle, appropriate handicapped modifications to a vehicle to enable the employee to safely operate same with his work-related physical impairments, and to pay the reasonable and necessary costs attendant to ownership, maintenance and operation of said vehicle. 

c. Issue: “Handicap accommodation to Mr. Hubbard’s house (i.e. ramp, etc.).” 

i. It is agreed that before and after employee’s 6/16/03 work injury the employee resided with Dawn A. Carmona in the house she owns in the community of Metlakatla, Alaska (hereinafter “Metlakatla dwelling”).  

ii. The employee represents that he intends to continue residence in the Metlakatla dwelling.  

iii. The employer/insurer agree they have a duty to furnish modifications to the Metlakatla dwelling that are reasonable and necessary in order for the employee to safely reside in the dwelling with his work-related medical conditions and impairments, as specified by the employer and employee physicians, and as may be further specified by an occupational therapist that will visit the premises and make recommendations based observations, the medical record, and, if necessary, consultation with the employee’s physician. 

iv. The employer/insurer acknowledge the employee has provided the employer with a third party’s design of a handicapped ramp for the Metlakatla dwelling and the names of a licensed professional engineer, a licensed architect, an occupational therapist and two licensed residential building contractors (in Metlakatla) who have expressed a willingness and interest in performing the   services necessary to accomplish the above described modifications to the Metlakatla dwelling. Nothing in this stipulation shall bind the employer/insurer to utilize the services of the architect, engineer, occupational therapist, building contractors or ramp design provided to the employer/insurer by the employee. 

v. The employer/insurer accept that per the June 2, 2004 and April 11, 2006 reports and the May 15, 2006 deposition testimony of the employer’s physician, Dr. Jennifer James, the employee’s current living accommodations are medically inappropriate and the employee requires appropriate home modifications and an exterior ramp, consistent with the testimony of Dr. James, subject to modification required by engineering or occupational therapy evaluations. 

vi. The employer will exercise due diligence in obtaining the completion of an exterior ramp consistent with Dr.  James’ opinion that it should be done as quickly as possible. If construction of the ramp is unduly delayed due to lack of diligence by the employer the employer shall provide suitable housing until completion of the ramp. 

vii. The employer/insurer further agree to complete the other applicable modifications to the Metlakatla dwelling   as specified in the “Accessible Housing Design File”  [Exhibits 000046 – 000102 to 5/8/06 “Affidavit of Filing & Service”] and as elaborated upon and modified by the June 2, 2004 and April 11, 2006 reports and May 15, 2006 testimony of the employer’s physician, Dr. James, the employee’s treating physician, the habitability report of an engineer and an evaluation by an occupational therapist or similar professional. 

viii. The employee agrees to cooperate with the employer/insurer and its contractors and agents in the Metlakatla dwelling modifications described in subsection 4 (c) (viii), above. 

ix. All employer/insurer permanent modifications to the Metlakatla dwelling shall be subject to the prior written approval of Dawn Carmona, and shall be designed and constructed in accordance with all applicable federal, state and local laws, regulations and codes and all construction work shall be performed in a workmanlike fashion. 

xi. The employer/insurer shall be responsible to provide reasonable and necessary maintenance to all modifications it shall make to the Metlakatla dwelling.  d. Issue: “Outstanding medical expenses.” The employer/insurer shall pay those outstanding work-related medical bills documented in the employee’s May 8, 2006 “Affidavit of Filing & Service” shown on Exhibit C, attached hereto and incorporated herein by reference, in accordance with the Act. 

e. Issue: “Past and future home health care provider.” 

i. It is agreed the employee currently requires 24-hour per- day/7 day per-week in-home health care. [See, Deposition of Jeannette James at 53-4].  

ii. The employee’s current in-home health care needs require the services of a person who has been trained to care for paraplegics and the employee’s specific medical needs, but not necessarily the services registered nurse or similar medical professional. 

iii. The employee may have required the in-home health care described in subsections 4(e) (i) & (ii) since June 2, 2004. [See, Deposition of Jeannette James at 63-4] 

iv. Dawn Carmona has been trained to care for paraplegics and the employee’s specific medical needs and has been providing in-home health care to the employee 24 hours per day since July 2003. 

v. The employer/insurer have not paid Ms. Carmona or reimbursed the employee for the home health care Ms. Carmona has provided to the employee since June 18, 2004. 

vi. The employee will continue to require 24 hour per day in-home health care assistance until all the handicapped modifications and accommodations are made to the   Metlakatla dwelling and the employee receives all the evaluations and treatment outlined in the June 2, 2004 and April 11, 2006 reports and May 15, 2006 testimony of the employer’s physician, Dr. James. 

f. Issue: “Finalization of medical care plan” - disputed.  

g. Issue: “Duty of employer to provide medical travel expenses up front.”  

i. The employer/insurer agree, henceforth, to advance directly to the employee (in sufficient time to take advantage of favorable fares and to timely confirm travel and lodging reservations) the costs of travel, lodging and subsistence for the employee and his traveling companion to attend medical appointments for the employee to secure reasonable and necessary medical evaluations, treatment, and medications for his work- related conditions. The employer/insurer shall have no obligation to make the above travel advances unless the employee has provided itinerary and cost information at least 60 days prior to the date of travel. 

ii. The amount of the aforesaid travel cost advance to the employee shall be the amounts shown on usual and customary third-party travel documentation (such as travel agent billings or estimates and published air or ferry tariffs). The employer shall further advance to the employee a reasonable sums to pay for taxi fares, shuttles, porters, etc. and subsistence for the employee and his medical assistance companion, in accordance with the board’s regulations on travel costs and per diem. 

iii. The employer shall make such medical travel advances promptly, and not less than 30 days after receiving notice of the appointment(s) and travel cost documentation from the employee, as set forth above.  

iv. The employer/insurer shall have no duty to pay for medical travel, lodging or subsistence costs in excess of the amount it would be required to reimburse the employee for said travel under the Act and the Board’s regulations. 

v. The employee agrees, to extent reasonable and feasible under the circumstances, to combine scheduled appointments to minimize medical travel expenses and to make travel arrangements for scheduled medical appointments sufficiently in advance to secure advantageous fares.

h. Issue: “Penalty” 

i. The employer shall pay the employee a penalty under AS 23.30.155(e) on unpaid or untimely paid medical bills and unpaid or untimely paid medical travel reimbursements. 

ii. The employee reserves the right to present other and further penalty claims on other past unpaid or untimely paid benefits at a future hearing.  

i. Issue: “Interest.” 

i. The employer/insurer agree to pay interest on amounts shown on Exhibits A, B, and C to the appropriate persons or providers as required under the Act. 

ii. The employer/insurer dispute any other claims for interest. 

j. Issue: “Attorney’s fees” - disputed 

The parties agree and stipulate that the employee does not waive, release, or compromise any right, benefit, or entitlement the employee may otherwise have under the Alaska Workers Compensation Act as a result of the within stipulation and agreement.  The parties agree their within and forgoing stipulation to facts and procedures are binding upon them and have the effect of an order, unless the Board, for good cause, relieves a party from the terms of the stipulation. 

The parties submit the within and foregoing stipulation for approval by the Board intending that it be binding upon the parties and have the effect of an order of the Board. 

The parties have also entered into a partial compromise and release agreement agreeing:

The employee was injured on 06/16/03 when a tree fell on him resulting in a spinal cord injury and spinal fractures.  During occupational therapy for the injuries, the employee's left shoulder and left upper extremity were also injured.  Employee remains a paraplegic following the injury.

All medical reports and Reemployment reports previously served on the employee and the Alaska workers' compensation board are incorporated herein by reference.

3.
Dispute

It is the position of the employee that he is entitled to home health care for 24 hours per day, seven days per week, soon follow in the injury, and continuing.  Employee bases his position on the reports and opinion of Dr. Jennifer James, the employer's independent medical examiner.  He also takes the position that home health assistance should be provided by a person of his choosing, his fiancée, Dawn Carmona, at a rate to be determined by Ms. Carmona.  The employer has failed to reimburse or otherwise provide home health-care expenses to the employee sense 06/18/04.

It is the position of the employer and carrier that while employee may require a home health attendant, it is not necessary that employee have his fiancée provide assistance; rather, a health-care professional should be employed.  Were the employer to agreed to reimburse Ms. Carmona for home health assistance, Ms. Carmona should be paid substantially less than a professional attendant due to a lack of professional qualifications.  The parties are in agreement that it would be in the best interests of the employee and the employer/carrier to resolve this issue at the present time as it would be extremely difficult for either side to prove up the nature and extent of services provided over the last two years.  The parties have agreed that it is better to resolve the past benefit issue and simply move forward with continued health care for the employee.

4.  Partial compromise and release of claims

Based upon the foregoing disputes, the parties agreed to settlement of this claim as follows:

A.
consideration

The employer and carrier agreed to pay the employee the sum of $110,000.00 [one hundred ten thousand dollars], minus an advance payment of $5,000. 00 [five thousand dollars] paid to employee out of the settlement funds.  Out of this sum, employee agrees to compensate Ms. Carmona, or other health-care providers, who have provided him with home health-care assistance from July 2004, and when the employer ceased paying for home health care, through the date of his most recent hearing, 06/06/06.

In consideration thereof, the employee accepts said compromise funds in full and final settlement of all claims for home health care benefits outlined below in accordance with the terms and conditions described in this agreement from the date of injury through 06/06/06.

This Partial Compromise and Release results only the issue of home health-care services provided from the employee's date of injury through 06/06/06.  The employee does not waive any other benefits for which he has asserted a claim or to which he may be entitled under the Act, nor does it resolve home health care benefits employee may be entitled to after 06/06/06.

B.
Attorneys Fees and Costs

The employer and carrier shall pay attorney's fees and costs in the amount of $11,150 [ELEVEN THOUSAND ONE HUNDRED FIFTY DOLLARS] directly to the employee's attorney and settlement of all claims for attorneys fees and costs which could be inserted by the employee and/or his attorney for legal services related to the claims and benefits waived by the employee through this agreement.  Except as provided herein, each party shall bear its own costs in connection with this claim.

5.  CONTROVERSIONS

Controversion notices properly filed and served and not otherwise withdrawn remain in effect and the provisions of AS 2330.30.105 and/or AS 23.30.110 (see) continue to apply thereto.

7.  ALLOCATION OF BENEFITS; SECOND INJURY FUND

The settlement amount is allocated as follows:


Medical Benefits (home health)
$110,000.00

This allocation of the settlement proceeds is provided for reporting purposes and for the purpose of calculating payment to the second injury fund pursuant to AS 23.30.040.  The parties agreed that the settlement amount represents full and complete consideration for any and all compensation or other benefits waived pursuant to this agreement, whether or not a specific portion of the settlement proceeds is allocated to the waived benefit.

The Board accepted the parties stipulation as binding under 8 AAC 45.050 and approved the compromise and release on August 1, 2006

At the hearing, the employee testified that the employer has delayed his access to prescribed medications.  He testified that pharmacists require confirmation that a prescription will be covered under workers’ compensation before the prescription will be dispensed.  He testified regarding the difficulties he has had obtaining modifications for his living space and transportation.  He testified that while in Seattle, the employer provided a medical case manager who was very helpful.  While he had access to a medical case manager, he believed he received a better response from the employer regarding his needs.  He testified that since he has returned home to Metlakatla and not had access to a case manager he has had difficulties getting prescriptions filled and basic medical necessities.  Although the employer is not controverting his benefits, without the assistance of a medical case manager, the employee believes he will continue to having difficulties receiving necessary medication and other medical benefits in a timely fashion.  The employee agrees with Dr. James’ report and testimony that he has received suboptimal care. 

The employee also testified regarding the unique challenges and dangers he faces everyday because of his paraplegia. He explained the difficulties he experiences getting in and out of non handicapped equipped vehicles, including falling.  He explained how these mishaps have worsened his condition.  Prior to his work injury, he testified that he did not have shoulder problems.  Now, however, he has chronic aches and pains in his shoulders.  He has also been diagnosed with bilateral carpal tunnel syndrome.  The employee is concerned because all he can rely upon are his hands, arms and shoulders.  Finally, he testified that prior to his work injury he did not own a car because he did not need one.  He would walk places, rent a car, or call a cab.

Dawn Carmona, the employee’s fiancé and home health care assistant testified at hearing.  Her testimony was consistent with the employee’s testimony.  She confirmed that the employee has at least one prescription that the employer has not authorized as of the date of the hearing, a prescription for Ciallis.  She testified that the employee does not have the financial resources to pre-pay for prescriptions and then seek reimbursement.

Rebecca Harper, the employer’s adjuster assigned to the employee’s claim, testified at hearing.  She testified the steps that have been taken to fix several of the admitted problems with the administration of the employee’s claim including modifications to his home. She also testified that the employer had two medical case managers available to assist the employee.  Finally, she testified regarding prior acrimonious interactions between the employer and the employee.  

Jill R. Friedman, C.R.R.N., C.D.M.S., C.C.M., testified for the employee at hearing.  She is a rehabilitation specialist and registered nurse.  She has over 15 years experience with life care plans.  She testified that she has developed ten plans and presently is managing three plans.  Of the ten she has designed, nine were for litigation and one for an insurance company.

She explained how a medical case manager would implement a plan, facilitate medical appointments and care.  She testified that a medical case manager lowers the overall costs associated with a person’s lifetime medical costs.  One of the duties of a medical case manager is to help the client [employee] assume responsibility for himself.  Another is to ensure that services required are received and paid for.  Ms. Friedman testified that a life care plan is dynamic and the case manager is consistently assessing the propriety of the plan.  She developed her plan based on the reports and testimony of Dr. James.  On cross-examination Ms. Friedman testified that while the employee has received suboptimal care, a life care plan would not speed up the employer’s response to requests for prescription approvals.  She explained that a life care plan is a “guideline” offering an “overview of what [medical supplies and treatments the employee] is using.”  She stressed that the plan is not intended to obligate either the employee or the employer.  

She also testified regarding her perception of the employee’s mental abilities.  Ms. Friedman characterized the employee as a competent functional individual.

Ms. Friedman explained how the employee’s work injury had affected and will affect the employee’s health.  She expressed her concerns regarding overuse of the employee’s upper extremities.  She also expressed her belief that a handicap accessible vehicle was medically necessary because it was the only way the employee could safely gain independence.  She testified that the employee has been evaluated and is capable of driving a properly modified vehicle.  Because of the employee’s size and physical restrictions, Ms. Friedman described some of the modifications she would expect to a vehicle including dropping the floor and raising the roof. Ms. Friedman believed that a vehicle would promote the employee’s independence and return to the work force.  She agreed that a motorized wheel chair would be appropriate when the employee was older.  Finally, Ms. Friedman testified that the employee’s shoulders would continue to deteriorate because of the requirements placed on them by the work injury. 

Jennifer James, M.D., board certified in physical and rehabilitation medicine as well as spinal cord injury medicine, testified for the employer via deposition.
  Dr. James testified that she had been retained by the employer to evaluate the employee.  She evaluated the employee twice, first in June 2004 and then again in April of 2006.  She testified that she performed a thorough review of his medical records, took the employee's history, and performed a physical examination.  She opined that with proper training, education, and proper equipment the employee can return to the workplace.

Dr. James opined that the employee has a pre-existing condition, neurofibromatosis,
 that causes the employee pain.  While she could not state with reasonable medical certainty that the employee's spinal cord injury would worsen his pre-existing condition, she did believe that the lesions caused the employee pain, which in turn worsened his spasticity.
  "So it's difficult to sort out how this is intertwined.  I think certainly as these lesions get worse, it can cause more pain and more spasticity and limit his function because he has a spinal cord injury.  If he didn't have a spinal cord injury, he'd probably be functional."
  Dr. James agreed that the employee's pre-existing condition "may be aggravating the results of [the employee's] injury” and should be taken into consideration when selecting a wheelchair back.  

Dr. James expressed concern with the employees advanced shoulder arthritis.  Advanced shoulder arthritis is "very common for individuals that push wheelchairs…."
  She anticipated that if the employee continued to move as he had been “with lowering his body over heights and under heights often on his wheel chair, bumping up and down steps – which is not recommended – can really … cause accelerated rotator cuff disease.”
  Dr. James opined that when the employee reached a certain point, he would require a motorized wheel chair.  She could not determine if he needed one now because that evaluation was beyond the scope of the evaluation she conducted for the employer.  However she did opine that individuals that have advanced shoulder injuries that live in communities with infrastructure similar to Metlakatla may have a motorized wheelchair for out doors and a manual wheelchair “with a good configuration that has good push mechanics so it doesn’t accelerate their shoulder injury, for flat terrain indoors; that may be the best solution for him.”
  Dr. James testified that it was her belief that having the employee use a wheel chair and proper techniques on transfers and mobilization would lessen the likelihood of spasticity, bone damage, and skin ulcers.  Dr. James also voiced concerns regarding whether the hand cycle presently on order for the employee would accelerate his existing shoulder disease.

Regarding the employee’s functional ability, Dr. James recommended that he stop smoking marijuana and see a board certified endocrinologist to determine the employee’s testosterone level.  A low testosterone level could increase the employee’s pain and depression, muscle atrophy, loss of function and fatigue.

Dr. James also addressed the many medical challenges associated with a paraplegic. She explained how the employee’s “sub-optimal”
 medical care had elicited spasms, thereby causing the employee “significant pain.”
  The pain in turn made it difficult for the employee remain in his wheelchair.  Dr. James explained that when the employee suffered pain, she expected that he would be unable to concentrate and would suffer autonomic dysreflexia.
  Dr. James testified that until the employee gets the pain generators, testosterone levels, bladder issues, pressure ulcers, etc. addressed, she did not “see him being able to participate in retraining.”

Finally, Dr. James testified that it would be reasonable for the employee to keep a stock of necessary supplies and drugs that he regularly needs for continuity of care.
  It would also be reasonable for the employee to have a handicapped accessible vehicle that he could operate.
  She also recommended: that the employee:

· be seen by a specialist such as Dr. Goldstein, at a minimum, on an annual basis;

· be evaluated for the effectiveness of his spasticity medication and possible surgical intervention;

· be evaluated for a new wheelchair or chairs (one for outside and one for inside);

· be evaluated for and receive when necessary, surgical removal of neurofibromatosis lesions;

· be evaluated regarding the best method to control his neuropathic pain;

· be evaluated and treated for shoulder arthritis and rotator cuff disease;

Attorney’s Fees and Costs.

As of June 2, 2006 the employee’s attorney affied that he had incurred the following fees and costs in his representation of the employee:


$52,770.50 (191.9 hrs x $275.00 per hour) Attorney’s Fees


  $8,095.00 (80.95 hrs x $100.00 per hour) Paralegal Costs.


  $1,412.09 Legal Costs 


$62,279.59   

As of June 13, 2006 the employee’s attorney affied that he had incurred the following fees and costs in his representation of the employee:


$10,010.00 (36.4 hrs x $275.00 per hour) Attorney’s Fees


  $690.00 (6.9 hrs x $100.00 per hour) Paralegal Costs.


  $5,960.55 Expert Witness Fee (Ms. Friedman)


  $1,705.09 Legal Costs 


$18,365.64   

The employer objects to the fees and costs sought by the employee.  The employer objects to the following costs, fees, and expenses:

· Those unrelated to the issues presented at hearing.

· Those incurred regarding reemployment issues.

· Those entries subsequent to the hearing except for time spent to prepare the supplemental affidavit.

· Those travel expenses associated with the hearing that could have been avoided by adequate planning.

The employer requests the employee provide an itemization of costs incurred and copies of receipts.  Finally, the employer reminds the Board that any fees awarded are to be credited with the fees paid in association with the compromise and release.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. PRESUMPTIVE CARE PLAN

PRE-AUTHORIZATION OF MEDICAL BENEFITS

AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period, which the nature of the injury or the process of recovery requires....

8 AAC 45.082(d) provides, in part: 

Medical bills for an employee’s treatment are due and payable within 30 days after the employer received the medical provider’s bill and a completed report on form 07-6102. . . . 

AS 23.30.120 provides a presumption of compensability for benefits sought associated with an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment for disability benefit and employment.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The Court also held the presumption of compensability under AS 23.30.120(a) specifically applies to claims for medical benefits.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under AS 23.30.095(a).
 

The employer is right in asserting that the Alaska Workers’ Compensation Act does not specifically provide for pre-authorization of medical benefits by the employer.  The Act indicates the employee has the right to needed treatment related to the injury, and clearly contemplates the injured worker securing that treatment and the employer/insurer simply being billed.  Nevertheless, in cases in which difficulties and disputes have arisen over medical treatment, such as Weidner & Associates v. Hibdon,
 and Summers v. Korobkin Construction,
 the Alaska Supreme Court has specifically directed us to pre-authorize reasonable and necessary treatment.  We also note that the Court in Hodges v. Alaska Constructors, Inc.,
 approved our detailed pre-authorization of a long-term course of medication and treatment.   

We find the employee credible,
 and we find that, in practice, he has experienced difficulty in securing reasonable and uncontested medical care related to his injury.  We take administrative notice that with the greater and greater role of the insurance industry in health care physicians, pharmacists, and other health care professionals frequently expect to be required to obtain pre-authorization for health care before rendering that care.  We also take administrative notice that in many long-term cases a good working relationship is set up between an injured worker and the adjusters handling his or her benefits and medical care.  

We find that prior the employee received suboptimal care.  We find the employer’s physician agrees that the care received by the employee has not been adequate.  We find the employer has expressed a desire to change the level of care received by the employee.  We further find, that based on the overwhelming weight of the evidence, the employee’s work injury impacts multiple body symptoms and presents treatment challenges not typically present in a workers’ compensation claim.  We find the employee’s work related condition carries with it a number of foreseen and unforeseen health problems.  We find these conditions, as described in the testimony presented, when suffered by a non-paraplegic are not typically life threatening and urgent.  We find that when suffered by a paraplegic, these conditions are more likely to become life threatening and urgent.  

Although we conclude that we do have the authority to order pre-authorization of health care, we believe the parties would generally be ill served by our micro-management of an employee’s medical benefits.  We direct the parties to attempt to remedy and prevent the recent difficulties in the employee’s attempts to secure prompt treatment and prescribed pharmaceuticals for his work related conditions.  We strongly urge the parties to set up reasonably efficient channels of communication to avoid excessive delays and difficulties, especially for those sorts of ongoing medical care that are reasonably foreseeable and recurring.  

Accordingly, we decline to act on the employee’s claim for our blessing of a “presumptive” life care plan at this time.  While we decline to “reopen” the record, we remind the parties that the August life care plan approved by the employee’s treating physician is likely to attach the presumption of compensability to a benefit or treatment sought that is identified in the plan.
.  

We find Dr. James to be credible and give her recommendations great weight.
  We find that Dr. James agreed that it was reasonable for the employee to have certain unspecified supplies on hand.  We find that Dr. James has identified steps that can be taken to slow down accelerated shoulder degeneration due to the work injury.  Accordingly, we direct the parties to schedule a pre-hearing conference in approximately 90 days from the date of this order to investigate whether effective channels of communication have been opened between the parties, to identify an agreed upon “inventory” for the employee to have on hand, and whether the employee’s medical care is being secured in an expeditious fashion.  If these matters are not resolved to the satisfaction of the parties or the workers’ compensation officer conducting the pre-hearing, we direct this issue be set for hearing.  We will retain jurisdiction over this issue, pending the results of the pre-hearing conference.   

For the reasons set forth above, we decline, at this time, to order a medical case manager of the employee’s choosing be hired by the employer.  We find the employer represents that it has case managers available to assist the employee.  In the pre-hearing conference ordered above, we direct the parties to address whether the employer’s medical case managers are available to assist the employee and his medical care and requirements are being secured reasonably and expeditiously.  If this issue is not resolved to the satisfaction of the parties, we direct this issue be set for hearing.  We will retain jurisdiction over this issue, pending the results of the pre-hearing conference.  

II. RELATED BENEFITS

AS 23.30.395(26) provides that medical and related benefits include those items including prosthetic devises, “transportation to the nearest point” where an adequate medical facility is available, and those items and devices that “may be reasonably required which arise out of or is necessitated by an injury.…”  The parties agree that the law in other states varies from requiring the employer do nothing, to requiring the employer provide a handicapped accessible vehicle, fuel, maintenance and insurance.
  

The employee testified that prior to his injury he did not need a car.  He testified that he traveled by walking, taxi cab, or received rides from friends.  The few times he needed a car he would borrow or rent one.  We find the employee’s work related injury has removed or severely limited his travel options.   It is well settled that the presumption of compensability under AS 23.30.120(a) specifically applies to claims for medical benefits
 where the need for the benefit is causally related to the work injury.  (If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under AS 23.30.095(a)).
 

We find that because of his injury, getting in and out of a non-modified vehicle, such as a taxi or a friends vehicle, is problematic and either aggravates, accelerates or leads to additional work related medical conditions.  We are concerned by the uncontradicted testimony regarding the wear and tear on the employee’s shoulders.  We find the employee’s shoulder pain is worsening.  Dr. James testified that the employee’s upper extremities are vital to his independence and functionality.  She also testified that paraplegia places additional stress, wear and tear on the upper extremities, especially the shoulders.  Dr. James testified that a vehicle that was handicapped accessible was a medically appropriate measure to reduce stress, wear and tear on the employee’s shoulders.

The employee argues that because of his work injury, he can no longer use his customary means of travel.  He argues that he is not asking the employee to replace a vehicle he owned before his injury, but rather he is asking the employer provide a surrogate for his legs, which he can no longer use to travel as he did before the injury.   The employee asks us to determine that this employee reasonably requires a handicapped vehicle and that the need for such a vehicle arises out of and is necessitated by his injury.  

The employer argues that it is not required to provide a handicap accessible vehicle to the employee under Alaska law.  The employer asserts that it will provide reasonable and necessary adaptive equipment to modify a vehicle to accommodate the employee’s work related restrictions.  

The employer argues that the term “apparatus” as used in AS 23.30.395 and “prosthetic devices’ as used in AS 23.30.395(20) and (25) must be read as being modified by the term “medical.”  The employer urges the Board to adopt a definition that would acknowledge that apparatus and devices which would allow the employee to operate the vehicle (i.e. hand controls) is compensable.  However, the vehicle itself is not a compensable medical benefit.

We previously addressed whether an employer was required to purchase a specially equipped van in Meyn v. Bucher Glass Inc., AWCB Decision No. 81.0052 (February 18, 1981).  In Meyn, we ordered the employer to provide the employee with the van modifications requested and the difference in cost, if any, between a standard, mid-sized auto and a standard van reasoning:

The applicant requests that we order the defendant to purchase him a specially equipped van.  The rehabilitation nurse recommends that certain modifications, i.e., four-wheel drive, extra insulation, a lift, CB radio, etc., be provided to avoid the potential for further injury to the applicant.  The defendant has already acknowledged its obligation to provide the modifications, but not the van itself.  We believe the modifications are considered “apparatus” for the applicant’s care under AS 23.30.095(a), are medically necessary and must be provided by the defendant.  

As to the van itself, the decision is more difficult.  Presumably, the applicant had the need for a vehicle before the injury.  However after the injury the only vehicle suitable for the applicant is a van. Presumably, the applicant would purchase a new or better vehicle for himself every few years even if he had not been injured.  Hence, the injury did not produce the need for the vehicle itself, but it did produce the need for a particular type of vehicle.  We believe the need for a specialized vehicle, which may be more expensive, converts that extra expense, if any, to an “apparatus” needed for the applicant’s medical care.  

Therefore, we agree with the defendant that the purchase of a vehicle itself is not the defendant’s responsibility.  However, since the van itself may cost more than a standard, mid-sized American car, we believe the defendant should pay this difference if any.  Although this is somewhat speculative, we believe a just and equitable resolution of this issue justifies this speculation by the Board.

Meyn at 7, 8.  The Board next addressed the issue of whether an employer should be ordered to provide an injured employee with an accessible vehicle or taxi fare in Geyer v. Quadrant General, Inc., AWCB Decision No. 86-_____(July 25, 1986).

In Geyer, the employee suffered a work related injury, which left him a paraplegic from the waist down.  The employee asked the Board to order the employer to provide him with a specially modified vehicle so he could operate it.  The Board denied the employee’s request reasoning:

In this case, we find ourselves constrained by our prior decisions and Professor Larson’s discussions.  We find the Defendants are liable for the special equipment and, if a particular car or van is necessary, for the extra costs of purchasing a van versus a standard, American car. We agree with the Employee that is wife’s car is just that, her car, and should not be converted to his use.

To guide the parties in determining the extent of the Defendants [sic] liability, we provide the following guidelines.  If Employee believes a van is necessary rather than an automobile and if Defendants dispute that contention, the Defendants shall request an opinion from a physician with the Rehabilitation Institute of Phoenix.  If that physician indicates a van is necessary, then Defendants should pay any extra expenses associated with a van.

Obviously, Employee needs transportation until such time as he can obtain a vehicle with modifications.  This is a transportation expense specifically covered by AS 23.30.030(2).  Under our regulations, an employee is to use the most reasonable and efficient means of transportation.  8 AAC 45.084(c).  Defendants shall investigate whether suitable public transportation that accommodates a wheelchair is available for Employee to travel to and from his medical providers’ offices.  They shall pay the costs for this public transportation.  If suitable transportation is not available, Defendants shall pay the cost of taxicab fare to and from the medical providers’ offices.  

Once employee obtains a vehicle, he should keep track of his mileage to and from medical treatments and submit a log of miles traveled, dates of travel, and medical facilities visited to Defendants for reimbursement of travel expenses. 

Geyer, at 10.

We find, as we did in Geyer supra, that “we are constrained by our prior decisions….”  We find that in our prior decisions the employee needed and owned a vehicle prior to his work injury.  Here, however, the employee did not need a vehicle of his own prior to his work injury.  Accordingly, they provide us with little guidance.   

We find that the employee would rent a vehicle when necessary, borrow or catch a ride with a friend, walk, or take a cab.  The employer invites the Board to apply the rules of statutory construction to determine whether a vehicle under these facts and circumstances is device or apparatus.  We decline the employer’s invitation.  We find the appropriate inquiry is factual – whether under the facts and circumstance in this particular claim, is a handicapped accessible vehicle is medically reasonable and necessary and arises out of the work injury.  We conclude it is.

We find the modifications described by Ms. Friedman go beyond the adaptive equipment offered by the employer.  We find a handicap accessible vehicle will prolong the employee’s ability to rely upon on his upper extremities.  We find, in light of the record as a whole that a handicap accessible vehicle will mitigate future physical harm to the employee.  In light of the record presented, we conclude the employer shall provide the employee with a medically appropriate handicap accessible vehicle, expenses associated with titling and licensing the vehicle.  The employee is responsible to maintain insurance on the vehicle.  The employee is responsible for gas and maintenance not associated with the handicap accessibility of the vehicle.  Should the employee seek reimbursement, he shall comply with the requirements of the Act.

III.
ATTORNEY’S FEES AND COSTS

The Board finds the employee’s attorney has successfully prosecuted the employee’s claims.  The Board finds the employer resisted the employee’s claims.  AS 23.30.145 states, in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.

(b) If an employer fails to... pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

The employee’s attorney submitted affidavits detailing and explaining his fees and costs seeking a total of $80,645.23.  

The Board finds the employee prevailed on the most substantial aspects of his claim.  The employee’s counsel was instrumental in obtaining the benefits sought by the employee.  This matter was very complex – both medically and legally -- and tenaciously fought by the employer.  The employer’s counsel, Richard Wagg, was a strong advocate for the employer, and is an experienced attorney.  The employee’s counsel, Steven Constantino, was also a strong and effective advocate for his client.  His briefs and his presentation of the employee’s claim were detailed, thorough and of great assistance to the Board.  We find that with the employee’s attorney’s involvement, the substandard care received by the employee has changed.  

The Alaska Supreme Court has instructed us that an attorney’s fee award is not necessarily limited to the hourly rate multiplied by the number of hours expended.  Instead, the Board may consider the contingent nature of the fee and the likelihood of success on the merits.
  The Board finds that although it has retained jurisdiction on one of the issues, that the benefit received by the employee is substantial and potentially lifesaving.  The Board finds that in light of the benefit received by the employee fees and costs sought are reasonable.  The Board finds that the fees requested less those fees and costs attributable to reemployment benefits are awarded to the employee.  Any fees paid under this decision and order are to be credited with the fees paid in association with the compromise and release as agreed to by the parties and approved by the Board August 1, 2006.
ORDER

1.
We decline to act on the employee’s claim for an order pre-authorizing medical benefits under AS 23.30.095(a).  We request the parties to attempt to remedy the difficulties in the employee’s attempts to secure medical benefits.  We direct the parties to schedule a pre-hearing conference in approximately 90 days from the date of this order to investigate whether effective channels of communication have been opened between the parties, to identify an agreed upon “inventory” for the employee to have on hand, and whether the employee’s medical care is being secured in an expeditious fashion.  If these matters are not resolved to the satisfaction of the parties or the workers’ compensation officer conducting the pre-hearing, we direct this issue be set for hearing.  We will retain jurisdiction over this issue, pending the results of the pre-hearing conference.   

2.
In the pre-hearing conference ordered above, we direct the parties to address whether or not the employer’s medical case managers are available to assist the employee and his medical care and requirements are being secured reasonably and expeditiously.  If this issue is not resolved to the satisfaction of the parties, we direct this issue be set for hearing.  We will retain jurisdiction over this issue, pending the results of the pre-hearing conference.   

3
The employer shall provide the employee with a medically appropriate handicap accessible vehicle, expenses associated with titling and licensing the vehicle.  The employee is responsible to maintain insurance on the vehicle.  The employee is responsible for gas and maintenance not associated with the handicap accessibility of the vehicle.  Should the employee seek reimbursement, he shall comply with the requirements of the Act.

4.
The Board awards attorney’s fees and costs in the amount of $80,645.23 less amounts attributable to reemployment benefits and less amounts that were paid in association with the compromise and release approved August 1, 2006.  We retain jurisdiction to resolve any disputes regarding attorney’s fees and costs ordered herein.

Dated at Anchorage, Alaska on December    , 2006.
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If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 20 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Appeals Commission. If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.
CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of LESTER W. HUBBARD employee / applicant; v. TOP NOTCH CUTTING, employer; ALASKA NATIONAL INS. CO., insurer / defendants; Case No. 200309208; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on December      15, 2006.
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� Dr. Goldstein specializes in spinal chord injuries and is the employee’s primary attending physician.


� See 8/31/06 Opposition to Employee’s Petition to Reopen the Record.  The employer also filed a request for cross-examination of Dr. Goldstein.  


� The Board has reviewed the tapes provided and notes that there are several “gaps” in its copy.  It is unknown if the employee’s copy contains these same “gaps”.  Specifically, Tape 3 is blank (portions of the employee’s and Adjuster, Rebecca Harper’s testimony) and sections of Tape 5.  


� December 5, 2006 was the Board’s next regularly scheduled hearing date.


� Except two which were in the process of being paid.


� See generally, 5/15/06 James Deposition.


� Id. at 21, 20.  "If they are given all the equipment and education and resources that they need, it yes, [the employee] can be independent in all activities of daily living and in transportation."


� Elephant Man Disease.


� Id. at 29.


� Id. at 30.


� Id. at 34, 35.


� Id. at 34.


� Id. at 35.


� Id. at 39.


� Id. at 55.


� Id.


� Automatic Dysreflexia is a “massive” elevation in blood pressure. Id. at 55.


� Id. at 55.


� Id. at 61.


� Id. at 72..


� Dr. James explained that because of where the employee lives and the terrain she would anticipate his wheelchair would need to be replaced more often than the standard once every three years.  Id. at 27.   She also envisioned a time when the employee may need a motorized wheelchair for outdoors and a manual wheel chair for indoors.  She also stressed that it would be important for any manual chair to have “good push mechanics” so it won’t accelerate the employee’s shoulder condition.  Id. at 34, 35.


� Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).


� Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993); 9 A. Larson, The Law of Worker's Compensation, § 95.12 (1997).


� Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).


� Municipality of Anchorage v. Carter, 818 P.2. 661, 665 (Alaska 1991).


� Kodiak Oilfield Haulers v. Adams, 777 P.2d 1145, 1149 (Alaska 1989); Toporowski v. Subway of Fairbanks, Inc., AWCB Decision No. 00-0043  (March 9, 2000).


� 989 P.2d 727, 733 (Alaska 1999).


� 814 P.2d 1369 (Alaska 1991).


� 957 P.2d 957 (Alaska 1998).


� AS 23.30.122.


� We make no finding as to whether the presumption does in fact attach.  Rather we note for the parties the very low legal threshold to attach the presumption of compensability.


� AS 23.30.122


� See 5 Arthur Larson & Lex K. Larson, Workers’ Compensation Law, § 94.03 (2005).


� Municipality of Anchorage v. Carter, 818 P.2. 661, 665 (Alaska 1991).


� Kodiak Oilfield Haulers v. Adams, 777 P.2d 1145, 1149 (Alaska 1989); Toporowski v. Subway of Fairbanks, Inc., AWCB Decision No. 00-0043  (March 9, 2000).


� Bailey v. Litwin Corp., 780 P.2d 1007 (Alaska 1989).
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